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LAW REFORMER 


By CHARLES MORSE 


‘FT “WoO hundred years ago, on the 22nd 

of April, there was born at Sharpham 
Park, Glastonbury, England, a man who 
was destined to win from a better-known 
man, and certainly a better-known writer, 


coming after him the title of the “Father 
of the English Novel.’’ It was Henry 


Fielding who was so acclaimed, and his 
encomiast was Sir Walter Scott. 

It is interesting to note, by the way, that 
both these distinguished literary men were 
lawyers by profession and that each held, 
for a period in his life, a minor judicial 
office. 

It is a common thing for Literature to 
take tithe and toll from the intellectual 
resources of the Bar, but it is not often 
that the historian can record a reprisal 
Fielding, however, applied himself to the 
study of the law after he had achieved 
some fame as a literary man. It was not 
until he had reached his thirtieth year 
that he became a student of the Middle 
Temple; and before that time he had 
produced some clever, but not very success- 
ful, plays, and had managed a theater of 
his own. His bold satires on the Walpole 
Ministry, Pasquin and the Historical 
Register, led to the passage of the Licensing 
Acts of 1737, which had the almost instan_ 
taneous effect of closing up business for 
the ‘‘Great Mogul’s Company of Come- 
dians’’ in the Haymarket, and ending 
the proprietor’s career as a mere play- 
wright. And be it said, by the way, that 
if in that career he proved a Gay to the 
politicians, he certainly was something 
of an Aristophanes to his dramatic com- 





peers. His Miscellanies might be consulted 
with advantage upon this point. 

In the vear 1737, with a wife (whose small 
fortune he had 
Fielding concluded that as he had suffered 
at the hands of the law in his former avoca- 
tion, to the law he should look to retrieve 
his 1 Accordingly we find the 
following entry in the books of the Middle 


squandered) to support, 


mischances. 
Temple: 


1 Novris 1737. 
East Stour in 


“(574G 
Henricus Fielding, de 
Com. Dorset Ar. filius et haeres apparens 
Brig: Genlis: Edmundi Fielding admissus 
est in Societatem Medii Templi Lond. 
specialiter et obligatur una cum etc. 
Et dat pro fine 4.0.0’’. 
Undoubtedly this legend would have 
commended itself to the new 
critical taste had it been couched in better 
Latin, for Fielding was no mean scholar. 
When he left Eton in his youth it was said 
of him that he was ‘“ uncommonly versed 
in the Greek authors, and an early master 
of the Latin classics.’’ Indeed, in some 
verses addressed to Walpole, he says of 
himself : 


student’s 


‘Tuscan and French are in my head: 
Latin I write, and Greek I — read.” 


From Eton, Fielding is said to have 
gone to the University of Leyden, but 
conceding this to be doubtful, he certainly 


could not have echoed Charles Lamb’s 


lament — 
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*“‘T was not train’d in Academic bowers, 
Mine have been anything but studious 
hours.” 


Nor did he fail to apply himself as sedu- 
lously to his maturer studies. Murphy, 
one of his earlier biographers, relates of 
him that notwithstanding his addiction 
to the ways of the comes jucundus of his 
day, he was “frequently known by his 
intimates to retire late at night from a 
tavern to his chambers, and there read, 
and make extracts from, the most abstruse 
authors for several hours before he went 
to bed.” A digest of the Statutes at 
Large, in two folio volumes, prepared by 
him at this time, but never published, 
further attests the sincerity and earnest- 
ness with which he applied himself to his 
professional studies. During all his pro- 
bation, continuous writing for the Champion, 
and other periodical publications, claimed 
most of his leisure, the financial returns 
therefrom helping him somewhat to hold 
at bay the peremptory wolf at the door. 

On the 20th of June, 1740 Fielding was 
“called’’; but notwithstanding his careful 
training and keen desire to make his way 
in the courts, ill-health proved a serious 
handicap to success at the Bar, —a matter 
which his antecedents, too, were not likely 
to promote. It is said that he travelled 
the Western Circuit; and that for a time 
he put in constant but fruitless attendance 
at the Wiltshire sessions. He was on 
familiar terms with Charles Pratt, after- 
wards Lord Camden, and Robert Henley, 
(who subsequently divided 


of fame, first, as the supposed original 
of the drunken barrister in MHogarth’s 
Midnight Modern Conversation; and, 
secondly, as the Lord High Chancellor 


of England) was also an acquaintance if 





tury. It was reserved for him by means of 
works of fiction, to the production of which he 
was impelled by his lack of briefs, to first 
shock, and shock rudely, the stolid compla- 
cency of the British public in the manage- 
ment of their prison system. Always a keen 
critic of the abuses of the law, even before 
he went to the Bar he could write a satire 
(Life and Death of Common-Sense) in which 
we find the following: 


QuEEN Common SENSE — My Lord of Law, 

I sent for you this morning; 

I have a strange petition given to me; 

Two men, it seems, have lately been at Law 

For an estate, which both of them have lost, 

And their Attorneys now divide between - 
them. 


Law. Madam, these things “will happen 
in the Law. 

Q.C.S. Will they, my Lord? Then better 
we had none: 

But I have also heard a sweet bird sing 

That men, unable to discharge their debts 

At a short warning, being sued for them, 

Have, with both power and will their debts 
to pay, 

Lain all their lives in prison for their costs. 

Law. That may, perhaps, be some poor 
person’s case, 

Too mean to entertain your royal ear. 

Q. C.S. My Lord, while I am Queen I shall 
not think 


One man too mean, or poor, to be redress’d! 
Moreover, Lord, I am informed your laws 


_ Are grown so large, and daily yet increase, 


the plaudits | 


That the great age of old Methusalem 


| Would scarce suffice to read your Statutes 


nota friend. But it was not as a practising | 


lawyer that Fielding was to do his work 
as an advocate of law reform and prepare 
the way for the coming of such a practical 
reformer as John Howard later in the cen- 


” 


out. 


In this passage we can discern the psychic 
trend toward that temperament of maturer 
life which was to produce Amelia, the 
earliest English example of the true tendenz- 
roman, and one of the most caustic satires 
ever written in the interests of honest 


public life and a pure administration of 
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justice. We shall speak of this work with 
some detail later on, but in the meanwhile 
it will be interesting to observe in his 
earlier writings the manifestations of this 
ever-increasing desire for law _ reform. 
Toward the end of his short life this may 
be said to have become not only a prepos- 
session, but a profession with him; and it 
is to be noted that, unlike Dickens, Fielding 
wrote of present evils, not of those that 
had become largely historical in his day. 

In the Cojfee-House-Politician, or Fustice 
caught in his own Trap, published in 1730, 
we have in Justice Squeezum a type of 
the venal magistrate such as Dante declared 
once infested the city of Lucca (J/nferno, 
Canto XXI). 


“All there are barrators 
No into yes for money there is changed.” 


Fielding would elevate the tone of party 
politics, moreover, because decent public 
life is an antecedent of honest administra- 
tion of justice. In his Don Quixote in 
England, sketched if not fully written 
in his “salad days,’’ he makes one of the 
dramatis persone say: 

“T like an Opposition, because otherwise 
a man may be obliged to vote against his 
Party; therefore when we invite a gentle- 
man to stand, we invite him to spend his 
money for the honour of his Party; and 
when both Parties have spent as much as 
they are able, every honest man will vote 
according to his conscience.’’ 

During his lehrjahre at the Middle Temple, 
Fielding, in conjunction with his friend 
James Ralph, edited the Champion, a 
series of periodical essays modelled on the 
Tatler, and, in still further resemblance to 
it, published on Tuesdays, Thursdays, and 
Saturdays. The supposititious authors of 
the essays in the Champion were declared 
to be members of the ‘Vinegar family.”’ 
There was, inter alia, Nehemiah Vinegar, 
whose domain was history and politics; 
his brother, Councillor Vinegar, who pre- 





| 
| 
| 
| 
| 
| 








sided over law and judicature; his son, 
Captain Hercules Vinegar, who exploited 
all questions relating to the army and 
navy and “ fighting part of the Kingdom;”’ 
and Dr. John Vinegar, his cousin, who 
indoctrinated the ignorant concerning mat- 
ters of medicine and natural, philosophy. 
One of the essays written by Fielding on 
Charity contains a fine argument against 
imprisonment for debt, a subject which, 
doubtless, ever had a keen interest for 
the extravagant and impecunious author. 
Another essay from the same pen parodies 
in an inimitable way the old Norman- 
French gibberish of the law, which at that 
time had not ceased to make a naturally 
dry study gratuitously repellent. But 
possibly Fielding’s legal knowledge never 
served him to better purpose than in his 
pasquinade at Cibber’s expense, published 
in the Champion in 1740. Cibber had 
shortly before printed his ‘“‘Apology,’’ in 
which Fielding had been set down in terms 
which were not euphemistic to say the 
least; and, in sooth, our author pretty 
well deserved all he got, for he had never 
spared his rival when he could score against 
him in print. Cibber, who at a later date 
in literary history could make the author 
of the Dunciad “writhe with anguish’’ 
by his sarcasm, declined to mention Field- 
ing’s name on the ground that it ‘“ could 
do him no good and was of no importance,” 
but referred to him as “a broken Wit”’ 
who did not scruple to assail ‘Religion, 
Laws, Government, Priests, Judges and 
Ministers,’’ and finally twitted him with 
being silenced as a scurrilous playwright 
by the Licensing Acts. Fielding was not 
slow to furnish a riposte to this allonge, 
and it took the form of a mock trial of 
Cibber, arraigning him before the Bar of 
literary criticism for that “ not having the 
fear of Grammar before his eyes’’ he had 
committed a breach of the peace upon his 
mother-tongue. This burlesque occupies 
part of several issues of the Champion for 
1740, and, besides its keen analysis of 
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Cibber’s defects, displays Fielding’s intimate 
knowledge of legal forms and phraseology. 
It greatly enhanced the author’s reputation 
among the critics of the day. 

Although Fielding’s cessation from peri- 
odical writing synchronized with his admis- 
sion to the Bar, it was reserved for him 
afterwards to make his real and abiding 
fame in literature. In 1742 Yoseph Andrews 
was published, and Taine calls it “ his 
first literary work’’ —alas, for his claims 
as a writer of plays! YFoseph Andrews 
was deliberately written to parody Rich- 
ardson’s Pamela, and yet, probably malgré 
sot, Fielding’s creative genius overrides 
the parody the purpose and the occasion 
and gives us “Parson Adams—” one of 
the most finished delineations of character 
in the records of fiction. Its charm is 
instant and abiding. Yoseph Andrews has 
been a veritable treasure-house of suggestion 
to those who have followed its author’s 
lead; and it speaks ill for our knowledge 
and critical discernment if we find nothing 
reminiscent of this work in Goldsmith 
and Sterne, not to mention Sheridan and 
Dickens. Before he concluded his 
parody of Richardson’s sentimentalism, 
Fielding ‘found himself’’ as the first, if 
not the greatest, of English realists in prose 
fiction. 

Midway in point of publication, although 
possibly not in time of writing, between 
Foseph Andrews and Tom YFones, stands 
Fonathan Wild (1743) a study in the psy- 
chology of crime, written in an ironical 
vein, but with the serious purpose of show- 
ing that the qualities of the moral degen- 
erate in all stations of life, and at all times, 
are the same. Critics profess to find in 
Fonathan Wild Thackeray’s cue for Barry 
Lyndon. 

It is neither within our space nor our 
purpose to discuss 7he History of Tom 


had 


Fones, a Foundling, which is the corner- 
stone of Fielding’s literary fame and one 
of the greatest books of its kind in the 
In its composition he de- 


round world. 





clared that he had spent ‘‘some thousands 
of hours;’’ and in the result he produced 
a brand-new thing in literature — whereof 
we have glimmerings toward the close of 
Foseph Andrews —the prose comic epic. 
When we recognize this we readily concur 
in Sir Walter Scott’s estimate of Fielding’s 
true place in English letters. 

Tom Fones was published about the time 
that the author was appointed a justice of 
the peace for Middlesex and Westminster. 
This appointment is said to have been a 
reward for his editorial direction of the 
Facobite’s Fournal in the interests of the 
Hanoverian succession. Fielding entered 
upon his public office with the fine zeal 
that characterized him in all his under-: 
takings. On the 12th of May, 1749, he 
was chosen -chairman of 
Quarter Sessions at Hick’s Hall (after- 
wards known as the Clerkenwell Sessions) 
and in the following month he delivered 
his famous charge to the Westminster 
Grand Jury, dealing largely with the social 
vices besetting the metropolis at that 
period. Shortly after he presided at the 
trial of Bosavern Penlez for rioting and 
theft, at the conclusion of which he sen- 
tenced the death. This 
sentence was the subject of so much adverse 
criticism that the presiding magistrate 
was constrained to vindicate it in a formal 
pamphlet. In 1750 the increase of violent 
crimes had become so marked in the me- 
tropolis that Fielding felt obliged by his 
commission of the peace to suggest measures 
of reform. In An Enquiry into the Causes 
of the late Increase of Robbers, etc., with 
some Proposal for remedying this growing 
Evil, dedicated to Lord Chancellor 
Hardwicke, he professed to find in the 
prevalence of excessive gin drinking the 
chief cause of the lawlessness of the times. 
This practical brochure demonstrated the 
many-sidedness of Fielding’s mind, and 
greatly strengthened his hold on the public. 
It is said that the Enquiry, followed up 
by Hogarth’s horribly realistic etching 


unanimously 


prisoner to 
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Gin Lane, resulted in the ‘‘Act for Restrict- 
ing the sale of Spirituous Liquors’’ being 
passed in 1751. So it may fairly be said 
that Fielding discharged his public duties 
with credit to himself and with correspond- 
ing benefit to the interests of law reform 
and the efficient administration of justice. 

But it was reserved for his last essay 
in fiction, melita, to embody his greatest 
brief for the betterment of the legal order 
existing in his day and generation. That 
the book does not contain the intellectual 
affluence, the pure literary art and fasci- 
nation of 7om Yones is undoubtedly true; 
but that there is much of the atmosphere 
of the earlier work about it, that there 
are occasions when the author (to use 
George Eliot’s observation upon the earlier 
work) ‘‘seems to bring his arm-chair to 
the proscenium and chat with us in all 
the lusty ease of his fine English’’ is equally 
true. Professor Cross has very well said: 
“It is not precisely the Fielding who wrote 
Jom Yones that is speaking; it is Fielding, 
the Bow Street Justice, who had delivered 
an impressive charge to the Westminster 
Grand Jury. The younger Fielding had 
seen one side of vice, its gayety and its 
flaunts: he now sees the other side, the 
lo thsomeness and its enervation. As in 
Tom Fones, he brings before the imagination 
the masquerade, with its glaring lights 
and its rich and fantastic costumes, but 
for a new purpose —to place his finger on 
the libertinage beneath.’’ 

It has been said that each one of Dickens’ 
novels after Pickwick is a lawyer’s brief 
for the downtrodden and the oppressed; 
and, indeed, there is a good deal of the 
same sort of thing in Pickwick if we recall 
the death of the ‘Chancery Prisoner” 
and other happenings in the Fleet, recorded 
in the second volume. But as we have 
before intimated, while Dickens’ satires 
seem to deal with contemporary conditions 
of society, with the exception of Oliver 
Twist, they for the most part depict con- 
ditions which had largely passed away. 





The Court of Chancery as drawn by him 
in Bleak House might bear a fair 
resemblance to that court as it existed at 
the beginning of the nineteenth century; 
but it simply travesties the conduct of 
business there after the Act 53 Geo. III, 
c. 24 —and bleak House was published 
in 1852-3. Then, when we turn to Little 
Dorrit, although the author admits in his 
preface that the Marshalsea prison had 
been demolished long before his fine creation 
of the ‘‘ Father of the Marshalsea,”’ yet the 
nine hundred and odd pages in the book 
are vibrant with indignation against an 
apparently existing vile and unreformed 
prison system. Dickens’ Fleet and _ his 
Marshalsea belong to the eighteenth cen- 
tury, and not to the Victorian era. Not so 
with Fielding, however. He flogs no dead 
horse of reformed public order. The New- 
gate that he describes in Amelia, with all 
its hideous atmosphere, is the prison that 
a royal commission must have reported 
had one been authorized to investigate it 
at the time. The author’s purpose is best 
explained by himself in the Dedication: 


“The following book is sincerely designed 
to promote the cause of virtue, and to 
expose some of the most glaring evils, as 
well public and private, which at present 
infest the country.”’ 

Before we are introduced to the manners 
and methods prevailing in this institution for 
the suppression of crime and indigent debtors, 
we are enlightened as to the character and 
attainments of some of the author’s judicial 
brethren as disclosed in the person of Mr. 
Thrasher, J. P. After very properly 
observing that the office of justice of the 
peace requires some knowledge of the law, 
and that this knowledge cannot be gained 
except by reading, the author says: ‘‘Yet 
certain it is, that Mr. Thrasher never read 
one syllable of the matter. This, perhaps, 
was a defect; but this was not all. ... If 
he was ignorant of the laws of England, 
he was yet well versed in the laws of nature. 
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He perfectly well understood that funda- 
mental principle, so strongly laid down in 
the institutes of the learned Rochefoucauld, 
by which the duty of self-love is so strongly 
enforced, and every man is taught to 
consider himself as the centre of gravity, 
and to attract all things thither. To speak 
the truth plainly, the Justice was never 
indifferent in a cause, but when he could 
get nothing on either side.’’ Then follows 
a portrayal of certain proceedings before 
this excellent magistrate, in which the 
humorous element is never allowed to 
derogate from the dignity of the satire. 
One who is falsely charged by his assailant 
with a previous assault is convicted Jecause 
he admitted himself to be an Irishman! 
(Semble, that an Irishman is presumed 
to be guilty until he is proved to be innocent, 
and such proof is inadmissible!) A poor 
servant who goes to fetch a physician at 
midnight for her sick mistress is condemned 
as a street-walker, without being allowed 
to disprove the infamous charge. Finally, 
Booth, the hero of the book, 
prison on evidence grossly inadequate to 
convict because he was shabbily dressed, 
having been unable to previously purchase 
his liberty from a banditti of constables, 


although they appraised his ransom at 
the modest sum of half-a-crown. Where- 


upon the author comments: “‘ The magistrate 
had too great an honour for Truth, to 
suspect that she ever appeared in sordid 
apparel !”’ 

in Chapters IIT and IV we are introduced 
to the interior of Newgate, and its devilish 
crew of inmates. That any ‘‘unfortunate’’ 
sent here for debt, or to expiate his or her 
first offense, could do aught but become a 
hardened criminal and a menace to society 
thenceforward is beyond belief. Later on in 
the book we find the governor of this ante- 
chamber to the Dantean abyss deriving a 
pretty income from the sale of liquor to, and 
the promotion of illicit intercourse between, 
the male and female prisoners. The scenes 


are too shameless to be even hinted at here; 


is sent to | 





but we must remember that Fielding’s 
motives as a reformer necessarily made 
him a realist, and that he wrote in an age 
of small refinement in any walk of life. 
There was no man to be found about the 
institution, in any sphere of authority what- 
soever, who would not defeat the ends of 
justice for a price. Listen to one of the 
speeches of the governor: “ I never desire to 
keep a prisoner longer than the law allows, 
not I; I always inform them they can be 
bailed as soon as I know it. I never make 
any bargain, not I; I always love to leave 
those things to the gentlemen and ladies 
themselves. I suspect gentlemen 
and ladies of wanting generosity.’ 

Beyond doubt such a book exerted a’ 
powerful influence on the mind of John 
Howard, to whose efforts the prison reform 
Acts of 1774 were chiefly due. 

But it was not only prison betterment 
that fell with the ambit of Fielding’s argu- 
ment for law reform in Amelia. He never 
did anything by halves. In his 7om Fones 


never 


, 


he seems to have exhausted the whole 
range of conduct, —the result being a 
measurably complete comédie humaine in 
one book. Walter Bagehot thought the 
term ‘“ubiquitous’’ the best descriptive 
epithet for such a study of life. And so 
in Amelia, Fielding’s eighteenth century 


readers were furnished with portraits of 
every member of the rogues’ gallery in 
order that they might be won over to the 
prompt purgation of existing social evils. 
We have already his picture of 
Thrasher, the corrupt and ignorant justice. 
Later on we have Murphy, the shyster 
lawyer, suborner and forger, called occa- 
sionally upon the stage to mouth his in- 
famies. He wants money from a prisoner 
(frank enough to confess her guilt) in 
order to bribe a witness to perjure himself: 
“When a man knows from the unhappy 
circumstances of the case, that you can 
other witness but himself he 
It is so in all other ways 

The safest way is to 


seen 


procure no 
is always dear. 
of business . 





























HENRY FIELDING AS A LAW 





REFORMER 459 





furnish me with money enough to offer | 


him a good round sum at once; and (I think 
it is for your good I speak) fifty pounds 
is the least that can be offered him. I do 
assure you I would offer him no less, was 
it my own case.’’ Murphy dies suddenly at a 
public place called Tyburn Tree toward the 
close of the book. 

Then Mr. Bondum, the bailiff, another 
pretty specimen of the carrion that infested 
the purlieus of the law in the eighteenth 
century, is introduced to the _ reader’s 
notice. “‘ His desire was ne more than to 
accumulate bail-bonds; for the bailiff was 
reckoned an honest and good sort of man 
in his way, and had no more malice against 
the bodies in his custody than a butcher 
has to those in his. And as the latter, 
when he takes his knife in his hand, has no 
idea but of the joints into which he is to cut 
the carcass, so the former, when he handles 
his writ, has no other design but to cut 
out the body into as many bail-bonds as 
possible. As to the life of the animal, or 
the liberty of the man, they are thoughts 
which never obtrude themselves on either.” 

Space will not permit us to quote further 
from the pages of Amelia, but enough of 
it has been analyzed to vindicate our opinion 
that the book is one of the most cogent 
arguments for law reform in the literature 
of fiction. But, as has been pointed out, 
law reform alone not exhaust the 
purpose of the author. Amelia is also a 
plea for cleaner and nobler living by the 
average man and woman of the day. That 
stern moralist, Dr. Johnson, was so taken 
with it that he read the book through at 
a sitting, although he had previously 
thought very little of Fielding’s motives 


does 








and aims. The heroine of the book is 
one of the finest conceptions of woman- 
hood in all creative literature. ‘“‘ Amelia 
is still the finest woman in England,’’ said 
the author in his concluding paragraph, 
and he then unknowingly expressed the 
opinion of sound criticism down to this day. 
Notwithstanding the ever obvious purpose 
of the author, this book will always be 
read because of its charm and interest as a 
story pure and simple. 

Fielding only lived three years after 
the publication of his last novel; but during 
that time his interest in law and law reform 
showed no abatement. He continued to 
write pamphlets legal and 
never lost sight of the obligations of his 
commission of the peace. This notice was 
frequently to be read in the prints: 


on subjects, 


“TO THE PUBLIC. 


All persons who shall, for the future, 
suffer by Robbers, Burglars, etc., 
desired immediately to bring, or send, the 
best Description they can of such Robbers 
etc., with the Time and Place and Circum- 
stances of the fact, to Henry Fielding, Esq., 
at his house in Bow Street.”’ 


are 


He died at Lisbon on the 8th of October, 
1754, in his forty-eighth year, bequeathing 
to literature some of its choicest possessions, 
and to the Bar a perpetual regret that so 
ardent a worshipper at the shrine of Justice, 
and so industrious a student of the laws, 
was prevented that high 
place in its annals which, in circumstances 
less obdurate, would 
been his. 


from taking 


undoubtedly have 


Ottawa, Canapba, July, 1907 
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STARE DECISIS IN CONTINENTAL EUROPE 


By CuHarLes C. SOULE 


An impression prevails in America that 
judicial décisions are not regarded as pre- 
cedents in continental Europe. This opin- 
ion is natural, in view of such explicit 
prohibitions as that of the Austrian Civil 
Code, which says (§$12):— 

“The determinations single 
cases and the sentences passed by the Courts 


issued in 


in particular law disputes, have never the 
power of a law. They cannot be 
tended to other cases or other persons.” 

But the most examination of 
European law books will show that decisions 


ex- 
casual 


of the courts are published in long series 
and cited in the manuals intended for the 
use of lawyers. Why should these cita- 
tions be so copious, unless decisions are to 
be regarded as precedents? 

In view of this apparent contradiction, I 
have tried to 2ach country, the 
exact force of decisions of the courts. Find- 
ing very soon that there is a marked division 
of what we should call text-book-literature, 
in Europe, into theoretical and practical, — 
a distinction recognized in Italy in the 
arrangement of booksellers’ catalogues, — 
I have confined my principal investigations 
for the present, to the practical books, con- 
cerning myself not so much with what law 
was, or should be, as to what it now is. 


learn in 


I have asked the advice of law professors 
and “ jurists’’ as to histories of law and 
comparative jurispruduence, but have sought 
advice mainly as to practical books, from 
lawyers in active practice, and from judges 
now on the bench. Through the courtesy 
of our diplomatic and consular representa- 
tives, 
country to leaders of the legal profession, 
who have responded with keen interest to 
my inquiries. I have had the good fortune, 
in two countries, to get young lawyers 
who spoke English, to act as interpreters 


I have been introduced in every 





for me; thus getting clear comprehension, 
which is not always possible in dealing with 
a technical subject in an unfamiliar language. 

One of the leading questions I have asked 
everywhere is ‘‘ Are decisions of your courts 
regarded as binding precedents.’’ In Spain, 
a judge of the Supreme Court —I will use 
this general term for the highest courts — 
answered that if a lawyer cited one case only, 
it might not be followed; but that if he 
could cite in support of his argument, two 
or more former decisions they would be: 
regarded by the court as establishing a 
precedent to be followed. * The Spanish 
lawyer who advised me, said that if he 
cited one Supreme Court decision, he should 
expect any lower court to follow it. 

The Italian Supreme Court judges with 
whom I talked, said that there could hardly 
be uniform precedents for all Italy, as there 
are five Supreme Courts of equal authority 
in the five different political divisions, with 
as yet no common court of appeals, except 
cases. But he added that a 
lower court in Rome would be foolish to 
disregard a precedent cited from the Supreme 
Court because its decision would surely be 
reversed if appealed from. The Roman 
lawyer who interpreted for me, remarked 
afterwards, that if he could find a Supreme 
Court decision in his favor he should expect 
it to have “ extraordinary weight,’’ and in 
fact, should consider his case won in advance. 

In Austria, where the original Civil Code 
of 1812 is still in force, a body of law has 
been built up from amending laws, new 
ordinances, and of the 
The Supreme Court indicates, in filing its 
decisions, which of them are on new points, 
and ‘‘plenar’’ (or binding) on the 
courts. I asked a leading lawyer in Vienna 
how this could be explained, in face of the 
He called atten- 


in criminal 


decisions courts. 


lower 


provision quoted above. 
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tion to §7 of the same code, which reads, — 
“If a case cannot be decided either from 
the words or from the natural construction 
of a law, similar cases which are distinctly 
decided in the laws, and the motives of 
other laws allied to them, must be taken 
into consideration. Should the case still 
remain doubtful it must be decided, with 
regard to the carefully collected circum- 
stances, according to the natural principles 
of right.’’ He added in his own words, 
‘“On a doubtful question not clearly settled 
by the written law, a decision of the highest 
court becomes law, and remains so until the 
legislature more definite enact- 
ment.”’ 

In Hungary there are some minor codes 
but as yet no Civil Code has ever been 
adopted. Several commissions have been 
appointed, from time to time to prepare one 
(the report of the last commission is now 
printed and pending), but the legislative 
body has always hesitated, —as Common 
Law countries have hesitated, to put into 
rigid form, provisions of positive law 
which may require interpretation or amend- 
ment as soon as published. There is a 
Commercial Code, and a Code of 
Procedure; but otherwise as a prominent 
lawyer said to me “ There is a Common Law 
in Hungary, as in England, based on 
decisions of the courts. Only those decis- 
ions are published which are important, 
and they are binding as precedents.”’ 


adopts 


also 


Here then are four countries in which 
“Stare Decisis’’ prevails, not as law or as 
doctrine, but as a recognized fact. There 


is no question as to the leading place which 
decisions of the courts occupy in the law 
literature of southern Europe. 

I asked my Austrian friend how he pre- 
trial. His 
“After assuring myself that there is no 
statute to I turn to the 
treatises. I never expect much help from 
them, however, for they generally state 


pared cases for answer was: 


cover the case, 


what everyone ought to know, and evade 


doubtful points. I then make a thorough 








search through the decisions of the courts to 
find something to support my point of law.” 
If we remember that there are in Austria 
also indexes and encyclopedias to help in 
hunting for precedents, is not this just 
the lawyer would 
make to an Austrian inquirer? 

I have just had very interesting inter- 
views with a judge of the Tribunal Federal 
(Supreme Court) and with a prominent pro- 
fessor of the University at Berne. Before 
1875 the Supreme Court convened irregu- 
larly in the different cantons 
wherever appeals accumulated. In 
that year the court was located permanently 


answer an American 


whenever 
and 


in Lausanne and began publishing its deci- 
Although , there 
is no law to compel it these are regarded 


sions in a regular series. 


as precedents to be followed in the cantonal 
courts (which are of first 
and first appeal in federal as well as canto- 
nal cases). When 
the decisions of his court occupied in Swiss 


courts instance 


asked as to the place 


jurisprudence, the judge answered that the 
court had the “high and noble part” of 
adapting law to the march of civilization. 
The court first interprets existing law, and 
then, if existing law does not apply to new 
conditions, the court ‘“‘must make the law.”’ 
The “project’’ of the new Civil Code, which 
will probably be adopted next December, 
prescribes that in absence of a written law 
which is applicable, the judge must decide 
according to customary law; in absence of 
customary law, following doctrine and juris- 
prudence. In default of these sources he 
will apply the rules which he would enact 
if he had to fill the ofjice of legislator.”’ The 
court thus “legislates’’ on those new and 
difficult cases, which (as the judge said) 
arise from time to time and “imperceptibly 
but surely’ form the law of the future. 
Does this not that 
sions are the material, next 


indicate court deci- 
to codes and 
laws, for our lawyers to search for practical 
matters, and our students to search for the 
tendencies of modern law? 


BERNE, SWITZERLAND, July, 1907. 
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A STUDY OF MEXICAN CRIMINAL PROCEDURE AS 
ILLUSTRATED IN THE BARILLAS CASE 


By JosepH WHELESS 


HE conduct and proceedings of a public 

criminal trial in our neighbor republic 
of Mexico, such as I have just had the 
fortune to witness, are all so different from 
our own common law system of criminal 
jury trials that I am certain much of interest 
as well as instruction may be had from the 
review of the famous trial of the assa sins 
of General Barillas, late President of Guate- 
mala, which I am moved to write for the 
readers of the GREEN Bac, by my interest 
in the subject-matter and in the notable 
progress, juridical, intellectual and material, 
of the great and friendly republic to our 
south. 

Not only would I wish to interest my 
American readers by an account of a famous 
foreign trial as it was actually conducted 
before my eyes, but I would work into this 
narrative, written @ plume volante, some- 
what of more serious import, in a brief 
(and necessarily imperfect) comparative 
study of criminal procedure under the great 
system of the civil law, with our own common 
law administration of criminal justice. This 
will let us know something intimate of that 
most important public act, the sanction for 
the security of life and liberty, in the great 
Latin country on our borders, where so 
many thousands of our citizens are located 
and so many millions of our capital are 
invested, and may demonstrate that not 
all of scientific theory or effective practice 
is found in our Anglo-Saxon criminal juris- 
prudence. 

The joint trial of Florencio Morales and 
Bernado Mora, accused of the assassination, 
on April 7th, 1907, of General Don Manuel 
Lisandro Barillas, ex-President of the Re- 
public of Guatemala, began in the City of 
Mexico on Tuesday, June 4, 1907, and at 
midnight of Wednesday, June 5, sentence 





of death had been pronounced, following a 
unanimous verdict of guilty, upon both of 
the unhappy tools of this notorious crime 
of “higher politics.’”” No criminal process 
in Mexico in many years has been of such 
importance and such intense public interest, 
nor in its conduct and result so demon- 
strated the high position to which Mexico 
has attained in the orderly and conservative 


administration of the laws. As stated with . 


a show of justly self-reliant pride by one of 
the principal newspapers at .the beginning 
of the trial: ‘Mora and Morales executed 
their infamous mission; Mexican justice is 
now going to comply with its duty.” 

The facts constituting the corpus delicti 
were very few and simple, and will suffi- 
ciently appear in the narrative of the trial, 
in which I chiefly wish to illustrate the 
more salient features wherein a common law 
lawyer will find most of interest for their 
novelty, a well as some food for thought 
along the lines of comparative jurisprudence 
and practice. 

Some description of the scene of the trial 
at the Palacio Penal, may lend interest. 
The court room is about one hundred and 
fifty feet long, wide perhaps fifty feet, 
high in ceiling, rather obscure and funereal 
in appearance, several tall windows admit- 
ting a dim light from the street without. 
Within the railing which marks off the 
space reserved for the “Bar,” there is an 
elevated staging entirely across the south 
end, upon which is the table and chair of 
the judge, secretary, and assistant; the 
judge sits behind the table facing the 
audience; at the end of the table to his 
right sits the secretary, and at the other end 
the assistant; the latter official, a young 
man, has to do with calling in the witnesses 
and other functions, while the secretary, a 
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very important officer, makes and keeps all 
the records of the process, and is right hand 
man to the judge, who can take no impor- 
tant step without the close association of 
the secretary, who is much more than a 
clerk as known to our courts. 

Behind the judge the south wall of the 
room is concave, forming a sort of semicir- 
cular alcove, extending along the wall of 
which is a long upholstered bench seat, 
upon which, in crescent order, are seated 
the nine jurors, (and two supplementary 
jurors, to provide against any contingency 
in the trial) in whose hands is the fate of 
the accused. On either side of the room 
within the bar railing, and elevated on the 
level with the judge and jurors, are two 
enclosures somewhat like proscenium boxes 
in our theaters; in the one are seated the 
array of counsel for the prosecution; on 
the other side, in their own box, are seated 
the counsel for the defense. In the center 
of the stage, just in front of the judge’s 
table, two stools are brought out and 
placed a few feet apart; on these the two 
notorious criminals are seated, facing the 
judge, their backs to the audience, their 
counsel, as indicated, being some yards 
away in their box to the right of the accused. 
There are ten or a dozen lawyers, associated 
in the case, or perhaps present by courtesy, 
in either box. The witnesses, on being 
severally brought in during the course of 
the trial, are stood up by the usher on a 
spot just to the right and rear of the defen- 
dant, Mora, who occupies the right hand 
stool, as the audience observes him, while 
Morales sits humped upon the stool to the 
left, or on the right of the judge. Outside 
the bar railing, reserved for the spectators, 
the hall is fitted with rows of opera chairs, 
with attachments under the seats for hold- 
ing hats, just as in the theaters; and the hall 
is crowded with ‘ magistrates, judges, for- 
eigners and law students,”’ as the audience 
is described in the headlines of the leading 
newspaper on the day of the trial. Within 
the bar space, on the floor level, were the 





tables used by the reporters of the various 
newspapers, busily taking or transcribing 
notes of the famous trial. Several cameras, 
on tripods, were also posted within this 
space, or among the audience, and frequent 
pictures were taken of the scene, judge, 
jurors, culprits, counsel, and the shifting 
audience. Add to this, that at all times 
during the trial, the judge president of 
debates, the jurors, the counsel on either 
side, and the prisoners at the bar, if they 
pleased, smoked stacks of black Mexican 
cigarettes and blew the smoke in fancy rings 
about the Sala (although several large signs 
hung around announced that smoking, 
spitting on the floor, etc., were utterly 
prohibited by the public authority) and 
some more or less adequate idea may be 
formed, from this inartistic description, of 
the settings of the famous scene which was 
being enacted with Justice and Human 
Life for forfeits. 

I do not mean by this rather light descrip- 
tion to imply anything of levity or want of 
character in the scene or in the proceedings. 
These were grave, dignified, and decorous 
in every sense and in every move; and the 
line of armed gendarmes in the patio and 
before the two large entrance doors to the 
hall, with sabred officers, and armed guards 
posted about in the court room itself, gave 
far more an air of serious solemnity to the 
proceeding than we are ever accustomed to 
see in our most formal courts. 

Before entering upon the narrative of 
such features of the actual trial as I have 
thought might interest or instruct, I think 
it opportune to give as succinct résumé as 
possible of the principal features of the 
Mexican law which enter into this notable 
cause; this will serve to make more intel- 
ligible many of the incidents to be related 
at the trial, as well as to set forth some of 
the striking differences of the civil law 
criminal system from that of our common 
law. An important part of the process is 
the steps in its institution and preparation 
for actual trial, called its ‘‘Instruction,”’ 
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and the latter is best explained by the 
former. It may be seen how well or other- 
wise our institution of the grand jury is 
left out of the civil law system. The 
methods of investigating accusations of 
crime, of securing and educing evidence, of 
sifting the truth of testimony, and the safe- 
guards which the accused has in his fight 
for liberty, as well as the intelligent pro- 
tection of the public, all as worked out for 
long centuries by the wisdom of the civil 
jurists, may here be comprehended, even 
in this rough and limited sketch. 

In the great chapter on the “ Rights of 
Man,” in the admirable Political Constitu- 
tion of the Mexican Republic, of 1857, it is 
thus ordained in Article 20, which may be 
profitably compared with the first amend- 
ments of our Federal Constitution, and with 
corresponding provisions of the bills of 
rights of our state constitutions: 


“Art. 20. In every criminal trial the 
accused shall have the following guaranties: 
1. Heshall be advised of the cause of the 
proceeding and the name of the accuser, if 
there be any. 

‘2. His preliminary statement shall be 
taken within 48 hours counted from the 
time he shall be at the disposition of his 


sc 


judge. 
3. He shall be faced with the witnesses! 
who testify against him. 

‘*4. Heshall be furnished with such infor- 
mation appearing in the process as he may 


sé 


need, in order to prepare his defense. 

‘5. He shall be heard in his defense by 
himself, or by a person in his confidence, or 
by both, according to his wish. In the 
event that he has no one to defend him, a 
list of the ex officio defenders shall be pre- 
sented to him, for him to select him or 
those whom he wishes. 

‘“Art. 24. No criminal case can have 
more than three instances (or successive 


' Hereafter note the literal interpretation given 
in practice to this precept. 





trials in courts of different grades). No 
one can be tried twice for the same crime, 
whether he be acquitted or condemned at 
tne trial, .” 


Following these fundamental provisions, 
as enlightened as to be found in any con- 
stitution, I will trace, though with rapid 
and incomplete strokes, the main ground- 
work of Mexican criminal procedure in- 
volved in the instruction and prosecution 
of this cause célébre, skimming through the 
detailed provisions of the Code of Penal 
Procedure; making use, so far as my con- 
densed synopsis will admit, of the very 


words of the text, as I freely translate it. 


into typewriter English. 

The initiation or institution of a criminal 
process under the Mexican Code, and gener- 
ally in the civil law systems, by what is 
called its ‘‘Instruction,”’ is thus defined by 
the Code: ‘The Instruction comprehends 
all the diligencias (steps, proceedings) taken 
for the proving of crimes and investigations 
of the persons who, in whatever degree, may 
be responsible for them, from the com- 
mencement of the process until the rendi- 
tion of the final sentence.” The law 
authorizes only two modes of instituting an 
instruction, the one ex officio and the other 
upon the necessary complaint; general 
inquests and secret or anonymous charges 
are prohibited. Every person injured by a 
crime and every person who has been an 
eve witness to the commission of a crime 
which should be prosecuted ex ofjicto, is 
under the obligation to bring it to the 
knowledge of the competent judge, of some 
representative of the public ministry, or of 
any agent of the judicial police, which state- 
ment of the facts should be in writing and 
signed by the person making the charge, 
who shall only be liable for a libel in the 
event that the corpus delicti cannot be 
proven or there was no just cause to sup- 
pose its existence. The complainant has 
the right to present in the judicial investi- 
gation the proofs which he deems proper 
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for the proof of the corpus delicit and of 
the responsibility of the accused, and to 
appeal from any decision of the judge by 
which he rejects the proofs offered or holds 
that no crime has been committed. 
Whenever any judicial officer shall have 
knowledge of the existence of a crime, he 
shall proceed without loss of time to take 
the first diligencias, which shall consist of 
the following: the declaration of the com- 
plainant, if there be one; that of the accused, 
if he should be under arrest or be found 
pr.sent at the proceeding; the 
inspection of the place in which the crime 
was committed, if it were such as to leave 
material traces of its existence; the descrip- 
tion of the traces which the crime may have 
left upon the injured person, unless they 
offend 
then it shall be made by experts, as else- 


are such as might modesty, and 
where provided; the expert examination of 
the persons detained, whenever they were 
drunk or are said to be so, and the securing 
of the thing which was the object cf the 
crime, together with such other information 
es he may deem proper; all of which is to 
be remitted to the agent of the public 
ministry (who is in effect attorney general 
or prosecuting attorney) within thirty-six 
hours from the start of the investigation. 

In beginning any diligencia the corpus 
delicti must first be proved as the basis of 
the investigation (detailed rules being pre- 
scribed for this end in regard to the several 
orders of crimes). 

When any person is suspected of criminal 
responsibility for a crime, he shall be 
arrested, and wi hin forty-eight hours there- 
after his preliminary declaration must be 
taken. This shall begin with the personal 
record of the accused, including any nick- 
names (or aliases) which he may have. He 
shall then be informed of the reason of his 
arrest, the complaint, if there be any, being 
read to him; he shall be informed of the 
name of the complainant, if there be one, 
and he shall be interrogated about the facts 
which are imputed to him and about the 
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knowledge he may have of the crime, and 
in the event that he denies his participation 
in it, about the place where he was on the 
day and hour when the crime was committed, 
and what persons may have seen him there; 
about his knowledge of any other persons 
who may be suspected of having any 
responsibility, and as to the last time he 
may have seen them; and he may be interro- 
gated also about any facts and details which 
it may be thought will tend to the complete 
establishment of the truth. This being 
finished, the accused shall be advised that 
he may name a defender, and if he is unable 
to do so, the list of ex officio defenders shall 
be shown him, so that he may choose him 
or them whom he may wish (the duties of 
these public defenders, of whom one hundred 
are regularly appointed from among the 
most aspiring members of the Bar, are set 
forth in detail). 

If through the Ministerio Ptblico, the 
revelations made in the first dzligenctas, in 
the written complaints, or in any other wise, 
any persons are indicated whose examina- 
tion is deemed necessary for the investi- 
gation of a crime, of its circumstances, or 
of the person of the accused, the judge must 
examine them; and during the whole course 
of the instruction the judge shall never fail 
to examine the witnesses present whose 
declaration may be requested by the Min- 
isterio Publico, the interested parties and 
the person against whom the investigation 
is being made, although he should not be 
under detention. But no confessor, phy- 
sician, surgeon, accoucheur, midwife, drug- 
gist, lawyer, or attorney can be compelled 
to reveal the secrets which may have been 
confided to them by reason of their station, 
or in the exercise of their profession, nor 
to give notice of any crimes of which they 
may have knowledge through this means, 
without the consent of the interested parties. 
The foregoing shall not exempt physicians 
who have attended a_ sick person from 
giving a certificate of his death stating the 
sickness of which he died, whenever required 
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by law. Nor shall any tutor, curator, 
pupil, or spouse be obliged to declare against 
the accused, nor his relations by consan- 
guinity or affinity in the direct line, ascend- 
ing or descending without limitation of 
degrees, and in the collateral line to the 
second degree inclusive; but if these persons 
voluntarily wish to testify, and after the 
‘judge shall have advised them that they 
may abstain from doing so, their declara- 
tion shall be received, the record showing 
the circumstances. Each witness must be 
examined separately by the judge, and in 
the presence of the secretary or the assisting 
witnesses, and no one else shall be present 
at the examination. The witnesses shall 
protest to speak the truth, shall be speci- 
fically warned of the law against false tes- 
timony, and shall give their declaration, 
orally, which shall be written down as nearly 
as may be in the same words used by the 
witness, and when finished shall be read 
over by or to him, and when found correct 
shall be signed by him. If sufficient reason 
should appear to suspect that any witness 
has testified falsely or contradicted himself 
in his statements, he may be at once 
arrested, and a process begun against him on 
the spot. 

The ‘“‘facing of the witnesses” with the 
accused, as established by the Constitution 
as one of the sacred “Rights of Man,” 
is known in Spanish as careo (from carear, 
to face), and I shall use this Spanish word, 
as being the most explicit, in speaking of 
this very interesting phase of the process. 
It is provided, in this respect, by the Code 
of Penal Procedure, that the careos of the 
witnesses among themselves and with the 
accused, or of the witnesses and the accused 
with the complainant, shall be had during 
the instruction as well as on the trial, that 
in each instance one single witness shall be 
‘‘faced” with another witness, or with the 
accused, or with the complainant, and that 
when the careo takes place during the 
instruction no other persons shall be present 
except those to be ‘“faced.’’ The careo is 





effected by reading over to the witnesses 
those parts of the respective declarations 
which are considered to be contradictory, 
and calling the attention of the ‘‘parties 
faced” to the contradictions, so that they 
may have it out between themselves, and 
thus if possible develop what is the truth 
of the matter in dispute. 

Any documentary evidence which may 
have been adduced during the instruction 
shall be added to the record, after notifica- 
tion to the parties. If the Ministerio Ptb- 
lico is of the opinion that proofs of the crime 
may be found in the correspondence of the 
accused through the public mails, the judge 
may, upon request, order such correspond- 
ence to be detained and delivered to him; ' 
and all such letters shall be opened by the 
judge, in the presence of thé secretary, of 
the Ministerio Puiblico, and of the accused, 
if he is to be found; the judge will then read 
them privately and if they contain nothing 
relevant he will deliver them to the accused 
or some one for him, first sealing them in 
a new envelope; but if they contain matter 
bearing on the crime, he will advise the 
accused of the contents, and will add the 
letters to the record for future use against 
the accused. 

It is provided that the process of instruc- 
tion must be conducted with all possible 
brevity, and be concluded at the latest 
within six months; and the Penal Code 
provides that if the instruction should 
exceed the time above fixed, the judge may 
credit the excess time on the punishment 
which may be inflicted after judgment. 

If the judge of instruction, upon the con- 
clusion of this investigation, be of opinion 
that a crime, triable by jury, has been 
established, he shall order that the record 
be laid before the Ministerio Ptblico, the 
accused and his defender, within the strict 
limit of six days, that they may offer any 
further proofs which they may have, in 
which event the judge shall take such fur- 
ther evidence within the term of fifteen 
days; at the end of which time the judge 























shall declare the instruction closed, and 
nothing can be added to it afterwards, 
although during the trial, on proper appli- 
cation, new proofs may be heard. 

Upon the instruction being closed, the 
record shall be remitted at once to the 
Ministerio Publico, for three days, if it 
contains less than fifty pages, and for one 
further day for each twenty pages in excess, 
in order that he may ‘formulate conclu- 
sions’’; should this official delay beyond the 
time fixed, he shall be considered in con- 
tempt of court and fined from two to ten 
dollars for each day of delay in returning 
the record with his conclusions. The form 
of these ‘‘conclusions’’ will appear when 
we get into the trial of this case. 

If the conclusions formulated by the 
Ministerio Pablico show a crime triable by 
jury, the record shall, within the like term 
above indicated, be submitted to the 
accused and his defender, who shall within 
a like time submit, in precise and concrete 
“ propositions,’’ the defenses which he may 
believe exist, specifying either that he is 
not guilty, or any exculpating or extenu- 
ating circumstances which he may allege. 
If the accused fails within the above limit 
to return his ‘ conclusions,” that of ‘ not 
guilty’’ shall be declared by the judge, and 
he shall fix a day for the trial of the cause, 
within the following fifteen days. At the 
same time the judge shall order the em- 
panelling and drawing of the jury which is 
to try the case, which drawing shall take 
place on the eve of the day set for trial; and 
in the same order the judge shall direct the 
summoning of the witnesses for the trial. 
If for any reason either party is prevented 
from being ready for trial on the day fixed, 
the judge in his discretion may grant one 
only continuance, not to exceed fifteen days. 

The empanelling and drawing of the jury 
(from annual lists of fifteen hundred quali- 
fied veniremen prepared by the governor 
of the district) shall be made in public, 
in the presence of the judge, his secretary, 
or the assisting witnesses, and the Ministerio 
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Pablico; the accused and his defender may 
attend or not as they please. When all is 
ready, the judge shall put into the jar the 
names of not less than one hundred quali- 
fied jurymen, and from that number will 
draw out, one by one, thirty names; as each 
name is drawn, the judge shall read it 
aloud, and the Ministerio Ptiblico and the 
accused or his defender may challenge the 
juror without stating any cause, six chal- 
lenges being thus allowed to the Ministerio 
Puabligo and six to each defendant. When 
the drawing of thirty unchallenged jurors 
is completed, the judge shall order that 
they be summoned to appear on the next 
day at the hour of the trial. 

At the trial, the judge, secretary, or 
assisting witnesses, the representative of 
the Ministerio Ptiblico who must sustain 
the accusation, and the jurors who are to 
try and decide the cause, must of course 
be present; the accused and his defender 
may attend or not, and if absent without 
sufficient excuse, the trial will proceed 
without them; although if the judge deem 
the presence of the accused absolutely nec- 
essary, and the latter should resist attend- 
ing, the judge may order that he be brought 
in by the public force. 

When the case is called for trial, and the 
thirty jurors summoned, or at least twelve 
of them are present, the judge shall put 
their names into a jar, and shall draw out 
nine proprietary jurors, and as many super- 
numeraries as he may deem advisable; the 
latter will sit and hear the cause with the 
regular jurors, and supply any deficiency 
in the regular panel. When the jury is thus 
empanelled, the judge shall order read to 
the jury certain sections of the Code pre- 
scribing the qualifications and disabilities 
of jurors, and shall then ask each of the 
jurors whether he has any of such disquali- 
fications; if he states any, the matter may 
be argued and the juror accepted or dis- 
charged; if he fails to disclose any and it 
afterwards is discovered, or if he states any 
which it afterwards appears he did not 
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have, he is forthwith delivered over to a 
specified fine and imprisonment. The jury 
being finally selected and qualified, the 
judge ‘“‘shall take from them the follow- 
ing oath: Do you swear that you will dis- 
charge the functions of a juror without 
hatred or fear, and decide, according as you 
estimate in your conscience and in your 
intimate conviction, the charges and the 
means of defense, acting in all with impar- 
tiality and firmness?’’ Each one of the 
jurors, called individually by the judge, 
shall answer in clear and intelligible voice, 
“Yes, I swear.”’ 

When the hearing. of the case is begun, 
the following order shall be generally 
observed: (1) The conclusions of the Min- 
isterio Publico shall be read. (2) The con- 
clusions of the defense shall be read. (3) 
The accused shall be exhorted to testify the 
truth, he being made to see the advantages 
which may result to him thereby. He shall 
then be interrogated about the facts which 
are the cause of his being before the court; 
if he speaks falsely that fact may be pointed 
out to him, and he may be even confronted 
with the proofs in the record (of the in- 
struction) which may contradict what he 
says; and such parts of the record may be 
read to him as are thought material. (4) 
The evidence in the record establishing the 
corpus delectt shall then be read, together 
with such other parts of the record as the 
judge may deem necessary. (5) The exami- 
nation of witnesses and experts will then 
proceed, beginning with those for the prose- 
cution and ending with those for the 
defense. 

Either party may request the reading of 
any part of the record, at any time he deems 
opportune; and either party may put ques- 
tions, through the judge, or directly, with 
his consent, to the accused and to the wit- 
nesses and experts, making any objections 
which are deemed proper. 

The careos between the accused and the 
witnesses, or between witness and witness, 
may be had at any time that the judge 





thinks convenient, or when the parties 
request; and the “‘ parties faced’ may inter- 
rogate each other and make to each other 
all the charges and recriminations which 
they may deem desirable, which may be 
interrupted by no one except the judge. 
The judge shall be invested with all neces- 
sary faculties, during the trial or at any 
opportune time, to make the truth of the 
facts appear: the law leaves to his honor 
and conscience the employment of the 
means to be used to ascertain the truth. 
The jurors themselves may, by the leave of 
the judge, or through him, interrogate the 
witnesses and accused, putting to them such 


questions as they deem material to enlighten | 


their conscience, but carefully avoiding that 
their opinion may be known. . 

Upon the conclusion of the reading of 
the record of instruction and the exami- 
nation of the witnesses and experts, the 
Ministerio Pitiblico shall verbally state his 
conclusions, which conclusions shall be the 
same as previously formulated in the 
process, and they shall not be withdrawn, 
modified, or added to, except for good 
cause in the discretion of the judge, pre- 
viously passed on by him before argument 
is begun. The defender shall then be heard 
with his defense, subject entirely to the 
same rules as those just prescribed for the 
prosecution, except that he may freely 
withdraw any of his conclusions, but he 
may not change them nor add new ones 
except on the conditions above indicated. 

The Ministerio Publico may reply as 
many times as he pleases, in which event 
the same defender or another may answer 
him; but the defense shall always have the 
right to speak last. 

When the parties shall have finished 
speaking, the judge shall ask the accused, 
if he be present, if he wishes to speak, and 
if he shall so wish, the right shall be granted 
him. In this event, the accused may speak 
with all freedom, without other limitation 
than that he shall not attack the law, 
morals, or the authorities, or malign any 
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other person; if he should exceed these 
limits he shall be called to order by the 
judge, and if he should still persist, the 
right to speak further will be denied him, 
or he may be even removed from the hall 
and the trial proceed without him. 

When the accused has finished speaking 
the judge shall declare the arguments 
closed; and he shall proceed at once to pre- 
pare the interrogatory which must be sub- 
mitted to the deliberation of the jury, and 
which must be in the form prescribed in the 
thirteen sub-sections which follow, setting 
out in definite questions, to be separately 
voted on by the jury, the material conclu- 
sions of the prosecution and of the defense, 
including, as prescribed by the Code, first, 
the question “ whether the accused is guilty 
of having done the particular act charged, 
without giving its legal denomination;’’ then 
questions upon the qualifying circumsta- 
stances; then those which may modify the 
penalty; then regarding aggravating and 
extenuating circumstances of the alleged 
crime, a separate interrogatory being formed 
for each defendant on trial. Either party 
may object to the form of the interrogatory, 
and the judge shall immediately pass upon 
the objections. 

Immediately upon the settlement of the 
interrogatory, the judge, within the limits 
of the strictest impartiality, shall make a 
methodical, succinct and clear summing up 
of the facts adduced on the trial, determin- 
ing the circumstances constituting the im- 
puted crime, and of the proofs rendered 
during the instruction, and any modifica- 
tions of the same during the hearing, begin- 
ning with those of the prosecution and end- 
ing with those of the defense; but carefully 
abstaining from displaying his own opinion 
or making any comments upon the respon- 
sibility of the accused. The judge who 
does not observe these provisions or who 
alters in any way the instructional record 
shall incur the penalties prescribed in the 
Penal Code. 





The judge shall thereupon address to the 
jury the following instruction: ‘“ The law 
does not require of the jurors any account 
of the means by which they have formed 
their conviction; it fixes for them no rule 
upon which full and sufficient proof depends; 
it only commands them to interrogate 
themselves, and examine, with the sincerity 
of their conscience, the impression made 
upon it by the proofs rendered in favor of 
or against the accused. It only puts to 
them this question, which sums up all 
their duties: Have you the intimate con- 
viction that the accused is guilty of the 
act which is imputed to him? The jurors 
fail in their principal duty if they take into 
account the fate which by virtue of their 
decision may fall to the accused in accord- 
ance with the penal law.”’ 

Thereupon the judge shall deliver the 
process and interrogatory to the eldest 
juror, who shall act as president of the 
jury, the youngest member acting as its 
secretary. A recess being thereupon de- 
clared, the jury will retire to their delib- 
eration room, and shall not leave it or have 
communication with any person outside, 
until the verdict shall have been signed. 
The supernumerary jurors will remain in 
the court room ready to supply any vacancy 
that may occur. 

From the foregoing epitome of the Cédigo 
de Procedimientos Penales an idea may be 
had of Mexican criminal procedure, from 
the first inquiries tending to establish cul- 
pability until the sentence of guilt is pro- 
nounced. American lawyers may well con- 
sider whether the ex parte system of the 
grand jury, with its secret inquisition of 
but one side of the tale of alleged crime, 
with indictments based on the partial testi- 
mony thus only educed, the subsequent 
fights for delay, the technical rules of evi- 
dence, often rejecting the most important 
truths of proof because they fail to meet 
some technical requirement, the absurd 
fetich of the “constitutional privilege ’”’ 
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which allows criminals and. criminal wit- 
nesses to evade and suppress the truth, — 
whether these and other features of our 
criminal procedure which will readily sug- 
gest themselves, are not put into relief as 
archaic, cumbersome, and destructive of 
the best results in the administration of 





justice, in comparison with the swift, rigid, 
and effective ‘“instruction’’ of the civil 


-law, and its subsequent “audiencia’’ in 


the civil-law criminal court. 


(To be Continued) 
St. Louis, Mo., July, 1907. 
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SHERLOCK HOLMES, WITNESS 
THE FAMOUS DETECTIVE TESTIFIES 


By Donatp R. RICHBERG 


" R. SHERLOCK HOLMES,” called 

the lawyer. A long, lean gentleman, 
with remarkably keen, penetrating eyes, 
walked slowly to the witness stand, fol- 
lowed by an inoffensive appearing man, 
whose air of quiet assertiveness stamped 
him as a practising physician. 

“We will call you shortly, Dr. Watson,” 
said the lawyer, whereat that gentleman 
bowed with professional gravity and re- 
sumed his seat. 

“Raise your right hand,’’ droned the 
clerk, following the command with a hope- 
less rush of words, ending explosively with 
““selp ye God!” 

“T do,” replied Sherlock Holmes. 

On being asked to state his name, resi- 
dence and occupation, the witness replied. 

‘‘Sherlock Holmes, Baker street, Lon- 
don, England, criminal investigator, an- 
alyzer and deducer.”’ 

The detective was then qualified through 
along series of questions, most of them 
being sufficiently ungrammatical to serve 
as professional models. Then came the 
real examination. 

‘What do you know about this case?’’ 
asked Mr. Sharp, attorney for the de- 
fendant. 

‘“‘Everything,”’ replied the witness. 

‘‘T. move to strike out that answer, in- 
competent, irrelevant, absurd,’’ shouted 
Mr. Quick, for the plaintiff. 

‘‘Motion sustained,’’ said the court. 

“Are you familiar with the house and 
grounds known as Gridsly Manor?’’ was 
the next question. 

“Tam.” 

“Describe the conditions you found 
there on the evening of June 16th, of this 
year,” 

“As I entered my compartment in the 





4:12 express at Charing Cross, I noted that 
the guard was laboring under great stress 
of emotion. While he was gazing fixedly 
at the small coin which I had just given 
him, it was evident his emotion was not 
gratitude. In fact he hastily removed the 
‘reserved’ sign from the window of my 
compartment and ran down the platform. 
I had observed, however, that he had red- 
dish hair and a slight droop of the right 
shou'der.”’ 

“T move to strike all this out.’’ inter- 
rupted Mr. Quick. “If your honor please, 
this court is seeking light as to whether 
John Gridsly of Gridsly Manor, England, 
was murdered or committed suicide. This 
witness has been imported into this country 
by the defense to cast some alleged illumi- 
nation on that question. I do not believe 
your honor cares to waste your time or that 
of counsel listening to old lady’s tales of a 
train journey.” 

“Strike, it out,’’ said the court. 

“Tf your honor please,’’ remonstrated 
Mr. Sharp, “if Mr. Holmes can be allowed 
to tell his story his own way, I’m sure —”’ 

‘“We’ll be here all night,’ said th2 court. 
‘Get off the train, Mr. Holmes, take a cab, 
get to Gridsly Manor somehow, then tell 
us what you saw.” 

Holmes was evidently much displeased 
at the court’s abruptness, but he only 
exhibited his feelings by slightly raising his 
eyebrows at Dr. Watson, who smiled back 
sympathetically. With an accent of tol- 
eration the great detective continued: 

“To give only the barest details I may 
say that when I entered the room wherein 
John Gridsly had passed away I saw at 
once that he had not been alone when he 
died.” 

“T object,” howled Quick. ‘‘ Witness 
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could not possibly see such a thing twenty- 
four hours after death. 

“Objection sustained. State facts;’’ ad- 
monished the court. 

‘‘What did you see Mr. Holmes?” asked 
Sharp. 

‘‘T saw plain evidences that John Gridsly 
had not been alone.” 

“*Object,”’ said Quick. 

‘Sustained,’ said the judge. 

‘Was the room in the same condition 
when you saw it as when Mr. Gridsly 
died?’’ asked Sharp. 

“Object,” said Quick. 

“Of course he can’t tell but let him 
answer,’’ replied the court. 

“It was not. I telegraphed for it to be 
left exactly as when the tragedy had been 
discovered, but my order was not followed. 
I saw at once that two men, a young girl 
and a cripple had been in the room before 
I arrived.” 

‘‘How did you discover that?’’ queried 
the court. 

“Very easily, your honor, from the dust 
in front of the door.” 

“Strike out that answer,” snapped the 
judge. 

“Tf your honor please,” implored Sharp, 
“kindly let the witness explain. He is a 
man gifted with more than ordinary 
sight.”’ 

“This court has never held mind-reading, 
prophesy, or table-rapping as competent 
testimony, Mr. Sharp, and doesn’t intend 
to begin now.” 

“But your honor, dust will show foot- 
prints.” 

“Perhaps it may, but I do not consider 
it competent evidence of either health or 
sex. The witness may try to explain, but 
I shall rule the testimony out just the same. 
Have you brought the dust with you, 
Mr. Holmes?” 

‘““No, your honor, but I may state that I 
found in the dust the plain traces of the 
shoes of two different men, also the mark 
of a woman’s heel and a cripple’s crutch.’’ 





“Huh!”’ said the court. 

“Further,” continued the detective, ‘‘I 
told the housemaid I would not betray her 
if she would give me the names of the two 
men and the cripple. She broke down and 
admitted that they were —”’ 

“Object, object,”’ shouted Quick. 

“Sustained,’’ said the court. ‘Strike 
out the testimony of the dust, Mr. Reporter, 
that’s hearsay too.”’ 

“Mr. Holmes,’’ began Sharp, patiently, 
“describe the condition of the body as you 
observed it.”’ 

“The late John Gridsiy was lying 
stretched at full length on a low couch on 


the west side of the room, his left arm lay . 


across his chest, his right hanging down 
by his side. Six inches and a quarter 
away from this hand a Parkhurst hammer- 
less revolver, one chamber empty, lay 
where the tall man had placed it.” 

“Tall man?”’ shouted Quick. 

“Tall man?”’ echoed the court. 

“The one who was with him just before 
he died,” explained Holmes, imperturbably. 

“Strike it out,’’ ordered the court wearily. 
“remove all that tall man from the record. 
Go on with what you saw, Mr. Holmes, 
leave imagination to the lawyers.” 

“I saw also,’’ continued Holmes, biting 
his lips, ‘‘a round bullet hole behind the 
right ear. I examined closely the chair 
at the foot of the couch on which the 
satchel was placed during the quarrel.”’ 

‘““What quarrel,”’ asked the court? 

‘Between Gridsly and the tall man.”’ 

“Did the satchel belong to the tall man 
also?”’ asked the court. 

“No, your honor, I think it was his 
uncle’s.”’ 

‘“‘Mr. Reporter,” said the court, solemnly, 
“keep that tall man and all his relations 
out of the record of this case.” 

“Mr. Holmes,” said Sharp, ‘‘kindly de- 
scribe just what you physically saw in the 
room at Gridsly Manor the evening of 
June 16th,” 

The witness nodded gravely and drew 
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from an inside pocket a small silver-mounted 
hypodermic. Dr. Watson half rose in his 
chair, but Holmes waved him back to his 
seat. 

‘‘Nothing,’’ said the detective, ‘‘could be 
more valueless and unreliable as testimony 
in the present case than statements as to 
what I saw.” 

Holmes placed the syringe against his 
left wrist and passed the plunger home, 
all in view shuddered and even the judge 
turned his face away. 

““There,’’ continued the witness, 
you gentlemen physically saw was that | 
injected something into my arm. As a 
matter of fact, there was not a drop of 
liquid in this instrument. Yet every one 
of you would have sworn falsely on the 


‘ 


‘what 


stand as to what you saw. 

Seeing that both court and counsel were 
about to indignantly deny his assertions, 
the witness hurriedly added: 

‘‘As to the present case, let me forget 
intelligence and be a good witness. I saw 
three finger prints above the mantel shelf; 
about an ounce of red soil in front of the 
long window on the east, and a box of Rio 
cigars on a table, the ashes of cigars in an 
ash tray, a little spilt ashes and red soil 
on the chair at the foot of the couch, some 
dust on the floor, and a long scratch at one 
place on the polished surface. There was 
no towel on a towel rack in a curtained 
alcove. May I also state what I saw 
through a miscroscope, your honor?”’ 

“Object,” said Sharp, ‘‘not qualified 
to testify as to miscroscopic examina- 
tions.”’ 

After another series of ungrammatical 
questions the witness was declared quali- 
fied and proceeded. 

‘‘Through the miscroscope, I saw that 
the finger prints above the mantel shelf 
were oily and recent.”’ 

‘““Object to conclusions,” snarled Quick. 

‘““*Ojily’ is a fact,” said the court, “‘‘re- 
cent,’ the witness may testify to as an ex- 
pert.” 


’ 





‘‘Does your honor overrule the objec- 
tion? ’’ inquired Sharp, breathlessly. 

““T do,” said the court. Under stress of 
joyful surprise Sharp collapsed into the 
arms of his chief clerk, but soon recovered 
his poise. 

“The red soil was not red soil,’’ con- 
tinued the witness, ‘‘but rotted leather, the 
cigar ashes showed a large quantity of the 
domestic Rio cigar ashes with a small 
quantity of an imported clear Havana, 
the dust on the floor showed heel prints of 
one pair of shoes with whole heels and one 
pair with one heel torn off, so that the 
nails scratched the floor. May I state 
conclusions from these facts, your honor?”’ 

“You may state any opinion as an ex- 
pert detective based on the facts before 
the court.”’ 

‘“As a very expert detective I would say 
that a tall, courageous, blond man, with 
blue eyes —”’ 

“Shall I take that down?” asked the 
reporter. 

“Take it all down,” said the court, ‘‘let 
counsel object after I hear this through.” 

“That a tall, blond man,” repeated 
Holmes, ‘carrying a small, worn-out sat- 
chel entered Mr. Gridsly’s room at 9:25 P.M. 
June 16th, by the low window to the east. 
He talked amiably for about half an hour, 
smoking a cigar he brought with him. 
Then he and Gridsly quarreled, and Gridsly 
was shot as he lay on the couch, the sound 
of the discharge being muffled in a towel, 
which the tall man took away in a satchel. 
He left the house at 10:20 and —”’ 

“That’s enough,” interrupted the court, 
“T enjoy this little romance immensely, but 
I can’t really listen to it in my official 
capacity. Strike it all out.”’ 

“Can you give out any more facts, Mr. 
Holmes, which will shed light on this sub- 
ject?” asked Sharp, despairingly. 

“Yes,” said Holmes, smiling quizzically, 
“‘there is one more fact —the revolver at 
Gridsly’s side was a 32 caliber, the bullet 
which passed out through the mouth I 
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found imbedded in the wall. 
36.” 
“That is all,” said Sharp triumphantly. 

Mr. Quick refused to cross-examine. 

“I suppose,’ said Holmes to Watson a 
few weeks later, “‘if I had attempted to 
state that that 36 bullet was from the 
tall man’s gun, but that Gridsly shot him- 
self with it, our vociferous friend, Mr. 
Quick, would have objected and the court 
sustained the objection. It was plain, 


however, that that was just what had 
friend 


happened. Of course his tall 


It was a | 


couldn’t risk leaving his gun, so he laid 
poe Gridsly’s on the floor beside him. 
At all events I found the tall man dead in 
a cheap London hotel,so both their souls 
are at rest now, and I’ve done my duty as 
an expert witness. An expert, Watson, 
is a man who can't be trusted to state his 
honest. conclusions, because of course he 
hasn’t any, but whose opinion on facts 
(which like statistics cannot tell a lie!) 
is good as gold —or at any rate as good 
as gold can buy.”’ 





CuricaGo, ILi., July. 1907. 
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COMMON 


CARRIERS 


By B. H. 


I. CARRIER OF Goons. 


Art. 8 of the Code de Commerce provides 
that every trader shall keep a Journal in 
which shall be entered all his transactions, 
showing day by day, his assets and liabili- 
ties, acceptances and endorsements, receipts 
ind expenditures. This Journal must be 
initialed and inspected by the Mayor or 


one of the Judges of the Tribunal of Com- | 


merce once every year and kept for at least 
ten years. 

(Code de Commerce, Arts. 10 and 11.) 

Art. 96 of the Code Civil provides that 


every agent who undertakes the carriage of | 


goods by land or water shall enter in his 
Journal a memorandum of the character and 
amount or quantity of goods received for 
carriage and, if required, of their value. 
(See also Art. 1785 of the Code Civil.) By 
means of these simple regulations a record 
is provided for all shipments of goods in 
France. 

Elaborate provision is also made for the 
drawing up of way-bills and bills of lading. 
Bills of 
lading must be made out in four originals, 


Copies of these must be kept. 


each of which must mention the others, and 
all of which must be signed by both the 
shipper and the master of the vessel. One 
of them is kept by the master, a second by 
the shipper, a third is for the owner of the 
vessel and the fourth for the person to 
whom the goods are shipped. As a matter 
of practice the duplicate way-bill is super- 
seded by a simple receipt, which must, how- 
ever, contain the same particulars as those 
provided for way-bills. (See, as to way- 
bills, Code de Commerce, Art. 102 et seq. 
and as to bills of lading, Art. 281 et seq.) 
After the removal of goods from the ware- 
house or possession of the shipper or vendor, 
they are carried, in the absence of any 
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stipulation to the contrary, at the risk of 
the owner, subject, of course, to the owner's 
right of action against the carrier or agent. 
(Code de Commerce, Art. The car- 
rier’s liability begins on delivery of goods 
(Code Civil, Art. 1783.) He is 
liable for all damage from any cause what- 


TOO. ) 
at dépot. 


ever, including the negligence of a sub- 
agent, excepting that due to 

1. Defects in the goods shipped; 

2. Unavoidable accident; 

3. Act of God or the public enemy (Fore 


majeure). 


He is held to guarantee, not only 
the safe delivery of the goods, but 
their arrival in the time agreed upon. 


(Code de Commerce, Arts. 97-99, 103-4. 2 
Code Civil, Arts. 1147, 1782-6.) 
Shipment at 


4d? 


minimum rate (by slow 
freight or petite vitesse) is a waiver of any 
Accept- 


ance of the goods and payment of transpor- 


claim on account of late delivery. 


tation charges also constitutes a waiver of 
all claims for indemnity for damage or 
partial loss unless, within three days after 
receipt, Sundays and legal holidays not 
included, notice is given by process-server 
or registered letter, specifying grounds of 
claim. This rule may not be modified by 
contract excepting as to international com- 
(Code de Commerce, Art. 105.) 

The carrier may limit his liability by con- 


tract only so far as to relieve himself of the 


merce. 


presumption of negligence in case of damage 
or loss and to shift the burden of proof 
upon the plaintiff. (See Req. 9, Nov. 1898, 
Dalloz Périodique, 1899-1—243.) 

Goods shipped to a bankrupt may be 
stopped im transitu at any time before 
delivery at his warehouse or to his selling 
agent. (Code de Commerce, Art. 576.) 

Actions for loss, damage or delay must 
be brought within one year. Other claims 
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growing out of the contractual relation 
etsablished by the shipment of goods must 
be brought within five years. (Code de 
Commerce, Art. 108.) 


II. CARRIERS OF PASSENGERS. 


The nature of a carrier’s liability for 
injuries to passengers from accidents is fre- 
quently stated by text-writers to be con- 
tractual. The decisions of the courts, on 
the contrary, generally treat it as a ques- 
tion of tort. As concerns the evidence, the 
rule is the opposite of that in actions for 
damages for loss of or injury to goods, the 
burden being on the plaintiff in actions for 
personal injuries, to prove the fault of the 
carrier. This principle is supported by a 
long line of decisions, though there are some 
which contradict it. (See Paris, 27 July, 
1892, Cie. Générale des Omnibus, S. & P. 
"93-2-93-) 

In case of damage to a parcel carried by 
a passenger, recovery may be had only on 
proof of negligence on the part of the car- 
rier. This appears to be'on the ground of 
absence of contract. (See Trib. Civ. de la 
Seine, 29 Jan. 18098, Dalloz Périodique, 
IQO00—-2-172.) 

The liability of the carrier may be grouped 
under the following heads: — 

1. Liability for injuries due to negli- 
gence of employés or agents; 

2. Liability for the use of defective 
material ; 

3. Liability for injuries due to the actions 
of third persons which proper diligence 
would have prevented. 

Where an attempt was made to assassi- 
nate a passenger, and no violation of admin- 
strative rules on the part of the company 
was shown, the latter was held not liable. 
(Paris, 16 Dec., 1873, James.) 

And when, in time of war, an officer took 
possession of a train and commanded it to 
be run under his instructions, the company 
was held not liable for a collision which 
ensued, (Trib. Seine, 15 Feb., 1874.) A 





carrier is not liable for damages due to 
defective material if proper care has been 
used in its purchase or selection. (Trib. 
Seine, 4 Aug., 1872.) 

Contributory negligence bars recovery. 
But the courts sometimes allow partial 
recovery on a theory similar to the doctrine 
of Comparative Negligence. Thus by judg- 
ment of 24 March, 1904, reported in Dalloz, 
Receuil de Jurisprudence, Part 2, p. 54, in 
the cases of Chemin de Fer du Nord ec: 
Guévord et Vinart, the plaintiffs were 
denied relief on the ground that their in- 
juries were due, primarily, to their having 
been, without authority, on the grounds of 


the Railway Company. While in the case. 


of Chemins de Fer de l'Ouest c: Langlois, 
reported same volume and, page, where 
plaintiff’s intestate was killed by being 
thrown from a train by the sudden starting 
of the locomotive after having once stopped, 
the Appellate Court sustained a finding for 
the plaintiff but reduced the amount of the 
judgment, because the plaintiff’s intestate 
was negligent in leaving his seat before the 
train had stopped. (See also Repértoire 
du droit Francais, 1893, Vol. 10, p. 640, 
Art. 4308 bis.) 


III. Contro.t or RaILtroaps: Recu- 
LATION OF RatTEs. 


At the time of the substitution of loco- 
motives for horse-power on passenger lines 
the Legislative power succeeded the Exec- 
utive in regulating rates and other details 
of railway traffic. The question of the 
ground of the state’s right to interfere has 
given rise to a number of theories which, 
however interesting they may be as matters 
of academic discussion, throw little light on 
the present powers of the state or the future 
government of the roads. Suffice it to 
say that many roads have been built with 
the assistance of the state, by means of 
loans, subsidies or guarantees of interest, 
and there is now a tendency to take over 
the roads and run them as government 
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properties, as some roads are already held 
and operated in France; and that the Minis- 
ter of Public Works has supervisory powers 
in the matter of rates, as to both passenger 
and freight traffic. The question will be 
clearer after looking for a moment into the 
method of creating a railroad in France. 
The first step necessary is to obtain a 
Declaration of Public Utility (Déclaration 
d’Utilité Publique). Then the constric- 
tion of the proposed road must be author- 
ized by the Legislature. This authoriza- 
tion, or Charter, is called a ‘‘ Concession.” 
The limits of the road to be built and the 
conditions under which it is to be conducted 
are set out fully in what is termed a “Cahier 
des Charges,’’ so that the road is organized 
and the rates fixed, at the outset, under 
government supervision. The Concession 


“é 


may be granted to the State itself, to a 
department, a commune, or to a private 
company (Compaignie Concessionnaire). It 
is hardly necessary to add that the state 
has the power to appropriate lands for the 
construction or use of railroads, when nec- 
essary. This proceeding is called ‘‘ Expro- 
priation pour cause d’Utilité Publique.” 
After the establishment of a road the rates 
may not be changed without the authori- 
zation of the Minister of Public Works. 
The method of modifying the farijfs, or 
rate of charges, is as follows. 

The company publishes a bulletin inform- 
ing the public of the changes proposed. At 
the same time it notifies the Minister of 
Public Works. If the Minister approves, 





the new tariffs become operative thirty 
days after the publication. If the scale 
prepared by the company is altered by the 
Minister of Public Works, the items so 
changed must be published in a second bul- 
letin, and do not come into effect until 
thirty days after this new publication. 
These changes are made on the initiative 
of the companies, and it is doubtful if the 
Minister of Public Works has the power 
arbitrarily to change the schedule. From 
the foregoing it will be seen that the State 
exercises thorough supervision of the car- 
riers’ operations and the regulation of rates 
is a matter of national habit, presenting a 
very different state of affairs from that 
existing in the United States, where powers 
once exercised by the transportation com- 
panies have been gradually curtailed by the 
government. In France the right of gov- 
ernment control is one of the conditions of 
a railroad’s existence. The situation, in 
this aspect, is ripe for the experiment of 
government ownership or the ultimate 
socialistic régime, the sentiment in favor 
of which is already so prevalent in France 
that the Socialist Party was able to carry 
the last election and now holds the reins of 
power. A bill was introduced in the Leg- 
islature several months ago, providing for 
the purchase of the Western Railroad Sys- 
tem (Chemins de Fer de l'Ouest). It is 
not probable that this bill, as it stands, will 
be passed, but it is believed that the real- 
ization of its object is only a matter of time. 


Paris, FRANCE, July, 1907. 
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ANCIENT LAWYERS 


By EuGene F. WARE 


HE first definite records of legal custom 

and procedure come from the ancient 
city of Athens, and more particularly ap- 
peared in the plays of Aristophanes over 
2300 years ago. But traces of lawyers and 
legal procedure are very much older. 

In March of the year 422 B.c. Aristoph- 
anes read one of his plays to a Greek 
audience in which he introduced some inter- 
esting characters. It seems that a wealthy 
Grecian farmer, so the plot ran, had become 
inoculated with what he called the ‘horse 
fever.’”’ And this horse fever impelled him 
to horse racing and gambling; and in the 
course of campaigning his horses through 
the country, at the various races, and betting 
upon them, he became seriously in debt; 
and as Socrates was represented as running 
a law school at the time, or, in the language 
of the author, a ‘“‘thinking-shop,”’ the farmer 
determined to study law, and then try and 
defeat his creditors. He went, so the story 
runs, and studied with Socrates, but could 
not do very well and so quit; but as he had 
a son who also had the horse fever, and was 
betting on the races, he brought this son to 
Socrates, to have Socrates graduate him at 
law, so that the son could fight his father’s 
creditors. 

To make a long story short, the young 
man was a failure, and the whole scheme 
came to naught. But in the play there are 
many interesting passages as showing the 
methods of the day. It seems that the 
people of Athens were extremely litigious. 
In fact a subsequent play, entitled ‘‘The 
Wasps,’’ was written by Aristophanes to set 
forth that particular characteristic among 
the people; but in the first play to which I 
allude, ‘‘ The Clouds,”’ there are more inter- 
esting paragraphs than in the second. It 
appears from these plays that one method 
of issuing summons was verbal. The quar- 





rels that were had in the street generally 
ended by one of the parties, then and there 
before witnesses, summoning the other party 
to appear before a certain judge on a certain 
day; so it appears in that ancient time each 
person might serve his own summons ver- 
bally, in the presence of witnesses; and hence 
when any accident or tort happened, one 
party immediately notified the other party 
to be and appear before a certain magistrate 


at a certain time to respond to such demand. 


as might then be made, although there were 
professional summoners. 

The author, Aristophanes, seems to be 
very much opposed to lawyers, and repre- 
sents them as full of tricks. For instance, 
let me read a passage: The old farmer is 
represented as talking to Socrates thus: 

FARMER. I have found a very clever 
method of getting rid of my lawsuit, so 
that you yourself, Socrates, would acknowl- 


edge it. 
Socrates. Of what description? 
FarMER. Have you ever seen this stone 


in the drug stores, the beautiful and trans- 
parent one, from which they kindle fire? 


Socrates. Do you mean the burning 
glass? 
Farmer. Yes, I do. Come what would 


you say pray, if I were to take this burning 
glass, when the clerk was entering the suit, 
and were to stand at a distance in the direc- 
tion of the sun, thus, and melt out the letters 
of my suit? 

Socrates. It would be cleverly done. 

FARMER. Oh, how I am delighted that 
a suit of five talents ($5,000.00) has been 
thus canceled. (Clouds, 760.) 

This picture of ancient Athens is a valuable 
one. There is the drug store with a lot of 
druggist’s sundries in. It is probably on a 
corner. There is a glass lens, for glass had 
long been known, at least three thousand 
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years. This lens, as a burning glass applied 
to the parchment, blistered out the text 
while the clerk of the court was entering 
the suit. Thus, we have courts and clerks 
and drug stores and the materials with which 
to make telescopes all in this one quotation. 

Athens seems to have been a modern city, 
because the author speaks of parasols and 
umbrellas and of the youths kicking foot- 
balls; and the characters from time to time 
have with them folding camp stools, and 
there are informers constantly bringing 
gut tam actions. One person is returning 
home to a distant Greek town; a colloquy 
occurs in which he is asked what he is going 
to take back, whether crockery or anchovies, 
and he says, ‘No, we have them at home; 
I will take back an informer,’’ to which 
the querist replies, ‘“‘Better pack him up 
like crockery.’’ Some of these informers 
made a business of informing upon non-resi- 
dent aliens, and attaching their property 
much after the methods of the present day. 
Others looked after resident aliens. One 
of them in the play is addressed as fol- 
lows: 

‘Have you not from the first displayed 
impudence which alone is the protection of 
orators, on which you relying drain the 
wealthy foreigners. (...... ) But, indeed, 
another fellow much more rascally than you 
has appeared, soI rejoice. He will immedi- 
ately put an end to you, and surpass you, 
as he plainly shows, in villainy, impudence, 
and knavish tricks.” (Knights, 325.) 

Another informer is thus addressed : 

“Oh, you rascally and abominable braw- 
ler. Every land is full of your audacity 
and extortions and indictments and law 
courts, oh, thou mud slinger.’”’ (Knights, 300.) 

Another one is addressed as follows: 

“You talk twaddle. Have you the audac- 
ity to abuse wine as senseless? Can you 
find anything more businesslike than wine? 
Don’t you see when men drink they are 
rich, win lawsuits, and are happy and assist 
their friends? Come, bring out a measure 
of wine quickly that I may moisten my 
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mind and say something witty.” (Knights, 
90.) 

Another person is addressed as follows: 

“If you have anywhere pleaded some 
little suit well against a resident alien. bab- 
bling the livelong night, and talking to 
yourself in the streets and drinking water 
and showing yourself off and boring your 
friends, you have fancied that you were a 
great orator.’”’ (340.) 

Another speaks: 

“By Jove, if two orators were talking 
and one was recommending the building of 
ships of war, and the other, on the con- 
trary, the spending of this money on his 
hearers, the one who spoke of paying his 
hearers having outstripped the one who 
spoke of warships would go his way rejoic- 
ing.(. . . . ) Now tell me, if any fawning 
lawyer should say, ‘You jurymen, you get 
no pay unless you decide against this suit, 
what would you do?” (Knights, 1350.) 

It appears further from the plays that in 
the courts of law where there were any 
parties litigant over sixty years of age, their 
cases were set in the order of precedent of 
their ages, so that cases of old people might 
be the first heard and decided. But the 
priority of the other cases was not as re- 
gards filing of the suit but according to lot. 
So that no one could tell exactly when his 
case was coming off, and when the case was 
set it was set for two days, so that the first 
day could be used in efforts for compromise. 

The jury were also the subject of much 
ridicule. The jury seemed to be at that 
time the citizens at large who cared to come 
and listen to the case. There was no 
regular panel and no regular number of 
jurors, but when certain citizens as jurors 
became tryers in the case, they must stay 
until the case was closed. The pay of the 
jurors per day was three obolii; various 
slang terms were applied to jurors as “‘ Breth- 
ern of the three obol pieces,’’ there being a 
coin of three obolii in silver of the value of 
one of our dimes. 

The farmer to whom I first referred, in the 
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play, being overcrowded with his debts, had 
trouble with his son who was unable to 
defend him, and the son says: 

‘‘Ah me, what shall I do, my father being 
crazed? Shall I bring him into court and 
convict him of lunacy?” (Clouds, 845.) 

It will be plainly seen that the writ de 
lunatico was in vogue. The father had 
thought his son was a very clever young 
man and recommended him to Socrates as 
follows: 

‘‘Never mind, teach him, he is clever by 
nature; indeed from his earliest years when 
he was a little fellow, only so big, he was 
wont to form houses and carve ships within 
doors and make little wagons of leather and 
make frogs out of pomegranate rinds, you 
can’t think how cleverly; but see that he 
learns these two cases, first, the better, what- 
ever it may be; and second, the worse, 
which by maintaining what is unjust over- 
turns the better. If not both, at any rate 
teach him the unjust one by all means. 
(Clouds, 877.) 

Afterwards the practice of law is referred 
to in the comedy as ‘“‘the practice of loquac- 
itv’’ (925) and speaking of the youth the 
same person says: 

“Yet certainly shall you spend your time 
in the gymnastic school, sleek and blooming, 
not chattering in the market place rude 
jests, like the youths of the present day, nor 
dragged into court for a petty suit, greedy, 
insincere, and knavish.”’ (1005.) 

The farmer tells Socrates regarding the 
former’s son: 

“Teach him and chastise him, and re- 
member that you train him properly on 
the one side, able for petty suits, but train 
his other jaw able for the more important 
causes.”’ (1108.) 

The farmer comes back to Socrates after 
the son has been educated and Socrates 
greets him with, “Good morning.’”’ The 
farmer says: 

“The same to you, but first accept this 
present. For one ought to compliment the 
teacher with a fee. Tell me about my son, 





whether he has learned that cause which 
you just now brought forward?”’ 

Socrates. He has learned it. 

FARMER. Well done, O Fraud, thou all- 
powerful queen. 

SocraTEs. So that you can get clear off 
from whatever suit you please. 

FarRMER. Even if witnesses were present 
when I borrowed the money? 

SocraTes. Yea, much more. Even if a 
dozen be present. 

FarMER. Then I will shout with a very 
loud shout, Ho, weep you petty usurers, 
both you and your principal, and your com- 
pound interest. (1145.) 

One of the jurymen tells how the elo- 


quence of the lawyers is showered upon him, 


and also how he is flattered by them, and 
how some lawyers lament their poverty, 
and others tell laughable jokes from A®sop, 
and others bring in their children to influ- 
ence the jury, and others affect a derision 
of wealth; and how when an actor is defend- 
ant he does not get off until he recites some 
beautiful passage, and how the flute players 
must play the flute to the jurors: — and 
then follows this quotation: 

“And if a father, leaving an heiress at 
his death, give her to any one with respect 
to the principal clause; we having put a long 
farewell to the last will and testament, and to 
the case, which is very solemnly put upon 
the seals, give this heiress to him who by 
his entreaties shall have won us over, and 
this we do without being responsible.”’ (Wasps, 
585.) This indeed sounds modern. 

Then the juryman goes on to say that 
when he comes home with his jury money, 
three obols, his daughter washes him up 
and kisses him and wheedles him out of the 
money. There is inserted in this colloquy a 
maxim of a wise man who said, ‘‘ You can't 
judge till you have heard the speech of 
both.” 

It seems that when the vote was taken 


by the jury, the crier of the court said: 
““Who is there who has not voted. Let 
him rise up”’’ (750), so that they might 
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know the number of votes rightfully cast, 
and closes, saying: ‘‘ The jurymen, when the 
witnesses lie, with difficulty decide the 
matter by ruminating upon it.” 

One actor says, turning as a lawyer to the 
audience: 

“Veteran jurymen, clansmen of the three 
obol coin, whom I feed by bawling right or 
wrong, come to the rescue, I am being 
beaten by a conspiracy.’’ (Knights, 255.) 

It does not seem to have been necessary 
to have known the name of the person who 
committed a tort when the summons was 
served. In one case the following form is 
found: 

‘““T summon you, whoever you are, before 
the market clerks for injury done to my 
wares, having this man Chaerphon as my 
witness.”” It seems that in an action of 
tort for an injury the plaintiff was entitled 
to any judgment which he recovered, but if 
he recovered no judgment whatever the 
defendant got a judgment against the plain- 
tiff for the sum which the plaintiff sued for. 
Therefore the plaintiff must needs win if he 
brought his suit, and if there was any doubt 
about his winning he put the amount of his 
recovery low, so as not to suffer much of a 
penalty. Persons are frequently spoken of, 
in the plays, as doing nothing else but try- 
ing lawsuits. 

There seem to have been traveling sum- 
moners and informers, because in one of the 
plays a man is represented to be hunting 
around to find somebody who could furnish 
him with wings, and in reply to a question, 
an informer says: 

“T am an island summoner and informer.”’ 

Actor. Oh, blessed thou, in thy voca- 
tion. 

InrorMER. And a pettifogger. There- 
fore I want to get wings and hurry around 
the cities, and issue summons. 

Actor. In what way will you summon 
more cleverly by the aid of wings? 

INFORMER. Not so, by Jove, but in order 
that the pirates may not trouble me. I will 
return back again with the cranes. 





Actor. Why do you follow this occupa- 
tion? Do you inform against the foreigners, 
young as you are? 

INFORMER. What must I do, for I know 
not how to dig? 

Actor. But, by Jove, there are other 
honest occupations by which it more gen- 
erally behooves a man to get his living than 
to get up lawsuits. 

INFORMER. I will not shame my race. 
The profession of an informer is that of my 
grandfather. (Birds, 1425.) 

In one of his plays Aristophanes starts a 
socialistic movement, and the following dia- 
logue takes place: 

P. I will first of all make the land com- 
mon to all, and the silver and the other 
things, as many as each has. Then we will 
maintain you out of these, being common, 
husbanding and sparing and giving our 
attention to it. 

B. How then, if any of us do not possess 
land but silver and gold and personal 
property? 

P. He shall pay it in for the public 
use, and if he don’t pay he shall be for- 
sworn. 

B. Why, he acquired it. 

P. Yes, but in truth it will be of no use 
to him at all. 

B. On what account, pray? 

P. No one will do any wickedness 
through poverty, for all will be possessed of 
all things, — loaves, slices of salt fish, barley 
cakes, cloaks, wine, chaplets, chick-peas, so 
that what advantage will it be not to pay it 
in? 

B. Then do not those even now steal 
more who have these world’s goods? 

P. Yes, formerly my good sir, when we 
used the former laws, but now, for substance 
shall be in common, what is the advantage 
of not paying it? (Ecc. 600.) 

B. One thing further I ask. If one be 
beaten in a lawsuit before the magistrate, 
from what source will he pay off the judg- 
ment, for it is not right to pay it out of the 
common fund? 
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P. But in the first place, there shall not 
be any lawsuit. 

B. But how many this will ruin. 

P. I also make a decree for this. For 
on what account, you rogue, should there 
be any? : 

B. By Apollo, for many reasons. In 
the first place for one reason, I ween, if 
anyone being in debt denies it. 

P. Whence then did the lender lend the 


money when all things are in common? He 
is by lending convicted of theft. 
B. By Ceres, you instruct us well. Now 


let some one tell me this. Whence shall 
those who beat people pay off a judgment 
rendered for the assault? I fancy you will be 
at a loss about this. 

P. Out of the barley cakes which he 
eats. For when one diminishes this he will 
not insult again so readily after he has been 
punished in his stomach. 

B. And on the other hand, will there be 
no theft ? 

P. Why, how shall he steal when he has 
a share of all things ? (660.) 

Thus we see that in those days, 400 years 
before Christ, Athens was a boom town, 
was full of lawyers and lawsuits, and over- 
running with wealth and population. 

Let us now go back twice as far as the 
distance from now to the days of Aristoph- 
anes. This brings us to the palmy days 
of Babylon, Nineveh, Nippur, and Susa. 

It has been my good fortune to have had 
a personal acquaintance with some who 
have been engaged in discovering and 
translating the antiquities of those ancient 
countries, and I have spent many hours in 
reading the translations of tablets which 
have been found and translated. I have 
been surprised at the evidences thus found 
of judicial systems, and of the fact that 
no legal document exists in common use 
to-day but that has its counterpart among 
the ancient forms. I made a list of some 
of these, and will briefly give them to you 
now: — 

A letter from a prisoner to the king of 





Assyria declaring the innocence of the for- 
mer of the crime charged. 

A judicial interpretation of a part of the 
Assyrian code. 

A deed of a field by Titi to Addunaid, 
giving price half a mana and four shekels 
in silver (twenty dollars). On the edge is 
the seizin, ‘the giving up of the field.” 

The will of Sennacherib, the king. 

A contract for seventy-five oxen. 

Sale of three slaves for one mana each. 

Sale of house in the town of Hama for 
one mana. 

Sale of house in Nineveh for one mana, 
in silver (two pounds). 

A six year’s lease of a plantation. 

A contract for loan of eight manas and 
three shekels of silver at half a,shekel inter- 
est for six months. 

A loan of nine manas and fifteen shekels at 
twenty-five per cent per annum. 

Many other loans running from one and 
two-thirds per cent to twenty-five per cent 
per annum. 

A joint deed for a house by two brothers. 

A conveyance of seven slaves for three 
manas; one of the slaves had two Wives, 
who were also slaves. 

A mortgage of four slaves for 210 manas 
of copper (430 lbs.). 

An arbitration and award that Salmi- 
aki shall pay Assursallim one and one-half 
manas of silver. 

A judicial decision as to the ownership of 
a female slave, named Salmanu-naid. 

An explanation of legal terms. 

A record of the judgment of a court in 
favor of Nabushar-usur. 

A loan of money “‘at the customary rate 
of interest.” 

A lot of various boundary stones, .en- 


graved with the deed and title of the 
owner. 

A royal grant by Nebuchadnezzar, the 
king. 


A written statement regarding the ab- 
straction of various articles from the royal 
treasury. 
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A list of things supplied to the crew of a 
boat. 

The record of the payment of a fee. 

Record of payment of tithes, first year 
of Cambyses. 

A chattel mortgage on a door to secure the 
loan of one mana of silver. 

Concerning the dowry of (Miss) Kibitum 
Kisat. 

A sale of land by one brother to another, 
3130 B.C. 

A money judgment for a debt by a 
Babylon court. 

Satisfaction of a mortgage by a swap of 
land. 

An account of the litigation in which 
(Mrs.) Bunanitu won her husband’s estate 
from his brother after long contention. 

A tablet showing the purchase and con- 
veyance to a man and his wife, jointly, of 
seven canes, five cubits and eighteen fingers 
of land situated in Borsippa, for eleven and 
one-third manas of silver, including the 
house. 

A declaration of a right of way in favor of 
another. 

An acknowledgment of the payment of 
the first instalment of interest on a mortgage. 

A summons in an action of debt for the 
non-payment of price of slave. 

An award of one mana of silver for killing 
the servant of another. 

Deed of partnership between Sininana 
and Iribamsin, 3400 B.c. 

A bequest by a son to his father. 

A renunciation by a father of his minor 
son, accompanied by the adoption of the 
son by another man. 

A declaration of trust by Sini concerning 
certain property bought and held by him, 
3120 B.C. 

Record of a loan made for the purpose of 
paying the interest on another outstanding 
loan. 

An apprenticing by Nubta of Attan to 
Beledir for five years. 

A deed, in sixth year of Cyrus, of real 
estate in the ward of Suanna in the city of 





Babylon, giving dimension and abutting 
owners, signed by seller and witnesses. 

An order for straw for workmen on canal. 

A tablet concerning the rations of work- 
ingmen. 

An order on another for five manas of 
iron, for work done. 

A power of attorney from one brother to 
another to sell a quantity of grain. 

A lease of a house by the agent, of a 
woman, she being the owner. 

Slave having been sold when title was in 
dispute, the tablet shows the matter now 
all settled, the title perfect, and the money 
paid. 

A loan of field produce in the third year 
of Xerxes. 

A list of tenants who had paid their rent. 

A written cancellation and withdrawal of 
a right of way theretofore granted. 

An income mortgage of revenues of a 
temple. 

Instructions from Bullut to an agent to 
loan some produce to another. 

A quitclaim deed by a woman and her 
husband of certain portions of their revenue. 

A receipt by a joint owner for his part of 
the produce. 

The defeat of a lady in a litigation in 
which she sought to acquire her brother’s 
property. 

A renting of slaves for work. 

An agreement to deliver a certain quan- 
tity of coined silver (‘‘stamped for giving 
and receiving’’). 

I will further continue this narrative by 
telling something of the firm of Murashu’s 
Sons. It seems that old Mr. Murashu, of 
Nippur, was a banker, and broker, and real 
estate agent, collector of taxes, a sort of 
county treasurer, so to speak, in Nippur, 
and in all probability considerable of a 
lawyer. He carried on business for a num- 
ber of years, and on his death the firm name 
was changed to Murashu’s Sons, and con- 
tinued under this name for about seventy 
years. One of the sons died, and an uncle 
came into the firm, but the name of the 
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firm was not changed. We do not know 
how long ago. 

They did a very large business, and a 
quantity of their records were found. It 
would seem that when a document like a 
baked clay tablet became obsolete they 
filed it away in a cistern, and one of these 
filing places was found, and the contents 
are now in the Pennsylvania University. 
There were all kinds of notes and mortgages, 
and leases, and documents, which a person 
under such circumstances would expect to 
lay away, and which are the same as would 
be found among the old files of any mer- 
chant of to-day. Among these old docu- 
ments I quote the following: 

1. A mortgage is given on land to pay off 
an old debt and cancel expense of a visit to 
the king. 

2. A debt is assigned, together with the 
security which was pledged for its payment, 
and a guaranty is given against future 
litigation. 

3. An inventory is made out for two 
hundred jars full of old wine, by order of the 
superintendent of the house of the prince, 
to Rimut the inspector of food. 

4. A mortgage is given of an orchard 
which is rented on shares, rent to be paid 
into the storehouse of Murashu’s Sons. The 
mortgage recites that no other creditor shall 
have any power over the orchard until the 
debt is paid. 

5. Land and buildings are rented for 
sixty years. Rent to be paid annually in 
advance. Part of the land to be put into 
an orchard. 

6. Seventy-two oxen are leased with irri- 
gation implements to run eighteen irrigation 
stations, four oxen each. 

7. Murashu’s Sons pay taxes, a mana of 
silver, a soldier for the king, flour for the 
king, and gifts for the royal palace; being 
taxes for one month. 

8. A lease of fish-ponds in which the 
lessee, besides the stipulated rent of about 
$600.00 in silver, agrees to furnish one of the 
firm a mess of fresh fish every day. 








g. One of the firm rents a house on the 
ramparts of the temple and pays rent in 
advance with a stipulation, that if posses- 
sion is demanded before the end of the 
lease, he is to get all of his money back. 

10. Three hundred and _ seventy-three 
sheep and goats are rented out by the firm 
and are to be delivered by the head animal- 
keeper. Rent to be paid in sheep, wool, and 
butter. Ten per cent allowed for death of 
animals at time of return, but for every 
dead one shall be returned a hide and two 
and one-third shekles (one oz.) of sinews. 
[For bow strings.] 

11. Fields cultivated and uncultivated 
are leased out belonging to the overseer of . 
the carpenters, in five different municipali- 
ties, term three years; rent payable in silver, 
wine, sheep, and flour. 

12. Murashu’s Sons buy 25,240 adobe 
bricks to be made and delivered in instal- 
ments at their brick shed. 

13. Bel-nadin, one of Murashu’s sons, 
buys a gold ring, and takes a guaranty in 
writing that the emerald set will not fall out 
in twenty years. 

14. Murashu’s Sons procure the release of 
a man from prison, and take a bond from the 
prisoner’s uncle for about two hundred 
dollars, that the prisoner would not leave 
town without legal permission. 

But among other things there was a very 
peculiar document which was evidently 
drawn up by a lawyer of very large experi- 
ence and is something of considerable in- 
terest. It is the compromise of a damage 
suit, and is as follows: 


CONTRACT 


Bagadata spoke to Bel-nadin, 
Murashu’s sons, as follows: 

The town Rasta, from which silver was 
taken, Hazatu, and its suburbs, thou hast 
destroyed. Silver, gold, my cattle, and my 
sheep, and everything belonging to me, all, 
thou, thy bond-servants, thy messengers, 
thy servants, and people from Nippur have 
carried away. 


one of 
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Whereupon Bel-nadin, one of Murashu’s 
sons, spoke as follows: 

We did not destroy Rasia, thy town, 
from which thy money was carried, and the 
suburbs. Thy silver, thy gold, thy cattle, 
thy sheep, everything that is thy property, 
all, I, my bond-servants, my messengers, 
my servants, and people from Nippur did 
not carry away. 

BEL-NADIN, son of Murashu, gave BaGa- 
DATA, on condition that no legal proceedings 
be had on account of these claims three hun- 
dred and fifty ‘‘Gur”’ of barley, one gur of 
spelt, fiftv gur of wheat, fifty good large jars 
full of old wine including the jars, fifty good 
large jars full of neW wine including the jars, 
three hundred gur of dates, two hundred 
female sheep, twenty oxen, and five talents 
of wool. 

BaGapbaTA has received all of the fore- 
going. There shall be no legal proceedings 
forever on the part of BaGapata, his bond- 
servants, his messengers, his servants, and 
the men of those cities and their suburbs 
which were entered, to wit: — Raita, 
Hazatu, and the surburbs, or any of them 
against BEL-NADIN, his bond-servants, mes- 
sengers, servants, and people of Nippur. 

BaGADATA, his bond-servants, messen- 
gers, servants, and the men of said cities, on 
account of which they said concerning 
Raspia, Hazatu, the suburbs of Rabiia, 
and everything pertaining to that property, 
none of them shall bring suit again forever 
against BEL-NADIN, his bond-servants, his 
messengers, his servants, and the people of 
NIPPUR. 

By the Gods and the King they have 
sworn that they will renounce all claims as 
regards those charges. 

BaGADATA bears the responsibility that 
no claim shall arise on the part of the men 
of those cities against BEL-NaApDIN, his bond- 
servants, his messengers, his servants, and 


the people from Nrppur. 
(Signed by) BAGADATA. 


Ten witnesses and the scribe. 








To the corporation lawyer; to the lawyer 
who has defended railroads; street car lines; 
manufactories and casualty companies 
against damage suits, the foregoing contract 
is one of great interest. He has seen com- 
promises and agreements set aside, and has 
defended suits brought to annul them. He 
has heard perjury so often that he can recog- 
nize it instinctively when he hears it. He 
has heard the damagee swear to being un- 
able to read; to not having read the com- 
promise contract although able to read; to 
having signed the contract under false rep- 
resentations; to having been deceived into 
signing the contract; that the contract was 
read to him wrongly; that he did not under- 
stand the contract when he did sign it; and 
so forth, and so forth; and so forth. The 
old lawyer of Nippur had had all of this 
experience; he had been fooled often; he 
had had compromises set aside often, and 
so, in this instance, he determined to tie up 
the plaintiff with a double and twisted knot, 
and so he first had a disclaimer of liability 
inserted; then an adequate consideration, 
the receipt of which was duly acknowledged; ' 
then a statement that there should be no 
subsequent litigation; then a sworn renun- 
ciation of all claims; then a guaranty to 
pay any judgment which might be rendered. 

No modern lawyer can excel the scientific 
construction of this old-time compromise 
agreement, and it is so old that it dates 
back to the time when silver was more 
valuable than gold, and was mentioned and 
classified in advance of gold. 

Coming on down from the ancient days of 
Nippur to the comparatively modern days, 
the days of ancient Rome, the days of two 
thousand years ago, we find the law devel- 
oped to a perfection which gives us great 
surprise. Every proposition of commercial 
law and property seems to have been 
worked out. The Romans were as great in 
law as they were in road building and empire 
making. It may be safely said that there 
are but few principles of modern origin in 
our present law. Everything was then 
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mapped out, even down to the details of the 
laws of irrigation, of rivers, of public and 
private sewers, of the laws of streets, navi- 
gation, and eminent domain. The ancient 
Romans, who desired to exercise the right of 
eminent domain for an irrigation ditch, or 
public improvement, went before the judge 
then, the same as in Kansas now, and the 
judge appointed three commissioners, the 
same as in Kansas, who made an examina- 
tion and an award of damages for the tak- 
ing of the right of way. 

In 1147 A.D. there was discovered at a 
monastery in Amalphi, Italy, a copy of the 
pandects of Justinian which now go by the 
general name of the Corpus Juris; they give 
us a full insight into the ancient law. The 
Roman Emperor Justinian desired that the 
law schools should have a code of study 
which would contain a brief of the law, so 
he appointed an eminent lawyer named 
Tribonian, who, with forty assistants, pro- 
ceeded to boil down the law. In his report 
Tribonian says, that he has condensed his 
great work from twenty-four hundred text 
books upon the law which were then extant, 
showing that law-book writers were then as 
busy as now. There were at that time in 
the Roman empire, among others, three large 
law schools: one at Alexandria, one at Con- 
stantinople, and one at Beyrout. The one 
at Beyrout was larger than any in the 
United States now, and was reported in the 
time of Tribonian to have four thousand 
students studying the Roman law. Jus- 
tinian was somewhat vain-glorious of the 
success of his attempt and put a preface into 
his great book as follows: 

“The Emperor Cesar Flavius Justinianus, 
Vanquisher of the Alamani, Gothas, Francs, 
Germans, Antes, Alani, Vandals, Africans, 
Pious, Happy, Glorious, Triumphant, Con- 
queror, ever August, to the youth desirous 
of studying the law, Greeting.” 

Aristotle who had written a book on poli- 
tics had given a definition of justice thus: 
“What is Justice? To give every man his 
due.” This had stood for several centuries 


af 





as the best definition of justice until the 
very celebrated definition of Justinian super- 
seded it and which has never been surpassed. 
The first sentence is as follows: ‘Justice 
is the constant and perpetual wish to render 
every one his due.”’ 

It is a matter of profound regret that but 
a very small portion of Justinian’s great 
work has been translated into English. The 
legal primer, the Institutes, being a small 
part of the Pandects, have been translated, 
but the code proper and the digest have not. 
And in order that you may have something 
of an idea as to the scope of the Roman 
law and the learning of the Roman lawyers 
I will give you here some translations. But 


before doing so I will say that the Pandects © 


of Justinian are a collection of decisions 
and statements of law taken from the various 
authors of that time, and each author’s 
mame is given to each paragraph quoted 
from him. Therefore when I make a quota- 
tion, although it is taken from Justinian, it 
gives the name of the Roman lawyer or 
judge who made the statement. I begin 
from Ulpian. 

““A river is distinguished from a brook, 
either by its size or the opinions of those 
living along it. 

“Some rivers are perennial; some are 
torrential. A perennial river is one which 
flows continually. <A torrential river is one 
which flows in cold weather. If, however, 
a river which has flowed perennially dries 
up during a certain summer, it is none the 
less perennial. 

“Some rivers are public, others not. Cas- 
sius defines a public river as a perennial 
river. This definition, approved by Celsus, 
appears correct. 

“The Preetor’s interdict, above set forth, 
concerns public rivers. If private, the inter- 
dict does not apply; for a private river differs 
in no sense from any other private property. 

“‘If the channel through which a public 
river flows is artificial, the river is none the 
less public, and whatever is done therein is 
deemed to be done in a public river. 
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“Tf a stream is navigable the Pretor 
ought not to grant the right that water be 
taken from it in such quantity as that the 
stream becomes less navigable; so says Labeo. 
And the same rule holds if even by such act 
another stream becomes itself navigable.” 

Pompontius. There is nothing to prevent 
anyone taking water from a public river, 
unless the sovereign or the senate forbids 
it, provided that the water so taken is not 
in public use. But if the river is either navi- 
gable, or makes something else navigable, 
the water is not permitted to be so used. 

Utp1an. But even if some advantage 
does come to him who has done a work in a 
public river — for instance, if the river is 
accustomed to do his estate great damage, 
and he has built strong levees or other de- 
fenses to protect it, and by reason thereof 
the course of the river has been somewhat 
deflected — why should he not receive con- 
sideration? I know that many have di- 
verted rivers entirely and changed their beds 
in consulting the interests of their estates. 
We ought to look at the usefulness of things 
and the safety of him who does the work, 
provided that those who dwell along the 
river are not injured. 

He who wants to strengthen the bank 
of a public river must give security against 
future damages, or else satisfaction, ac- 
cording to his property. It is also expressed 
in this interdict that upon the award of a 
jury a bond must be given against appre- 
hended injury for ten years or else satis- 
faction. 

JavoLemus. If the site of a private 
road, footpath, or driveway be occupied by 
the current of a river for a length of time 
less than is fixed for the loss of a servitude 
by nonuser, and during such time the 
condition is restored by the formation of 
alluvion, the servitude is restored in its 
original force. If time enough has run 
to destroy the servitude, then the right of 
way must be legally renewed. 

Pautus. An island which has formed 
in a river does not become the common 





property, in undivided shares, of those 
having estates on the river side, but in 
definite parts. For each shall have as much 
as lies in front of him, measured by a 
straight line through the island in pro- 
longation of the boundaries of his estate. 

ProcuLus. Question:—‘‘In the river 
fronting me an island formed in such 
manner that it did not extend beyond the 
boundaries of my estate; afterwards the 
island grew little by little, until it fronted 
the estates of my neighbors above and 
below. I seek to know whether the accre- 
tion from end to end belongs to me because 
it has joined itself to mine, or whether to 
him to whom it would have belonged if the 
whole length of the island had appeared 
at the same time.”’ Proculus responded: 
“If this river of yours about which you 
write, and in which an island is formed 
opposite your field, is a river in which the 
right of alluvion is recognized, and if the 
island so formed does not exceed your 
field in length, and if the island in the 
beginning was nearer your estate than of 
his estate across the river, the island is 
wholly yours, and whatever of alluvion 
afterwards attaches to the island is also 
yours, even if it is so added that the island 
extends in front of your neighbors above 
and below, or even if it had grown closer 
to the estate across the river than to yours.”’ 

Mucius. Ditches made for drying the 
fields are also made for the purpose of 
cultivating the estate, but ought not to be 
so made as to cause the water to flow in 
channels. One ought to so improve his 
own land as not to injure the land of his 
neighbor. 

ANTILICINUS. 
addressed to Statilius Taurus was in these 
words: 

“Those who were accustomed to convey 
water from the Sutrino estate came before 
me and alleged that the water which through 
many years they had been using from 
spring in said estate they could no longer 
use because the spring had become dry, but 


A decree of the emperor 
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that later the spring had begun to flow 
again. They ask me that the right, which 
was not lost by negligence or wrong, but 
because they could not get the water, be 
returned to them. 

“* As their demand does not appear unjust, 
I believe they should be assisted. There- 
fore I wish them restored to the rights they 
had when the spring went dry.” 

A Prator’s Interpict. The Pretor 
says: “J forbid violence to him who aa- 
versely to you seeks to repair and cleanse a 
sewer, which from his house passes through 
yours. I will order security to be given as 
to apprehended damages from faulty work.” 

Utpian. This interdict pertains equally 
to near neighbors as well as to remote ones, 
through whose houses the sewer is carried. 





Hence it was that Favius Hela wrote that 
this interdict permits one to go into his 
neighbor’s house and tear up the stone 
floor for the purpose of cleansing the 
sewer. 

Pomponius writes that in such a case it is 
to be anticipated that a bond for threat- 
ened damages may be compelled. Such a 
bond, however, will not be compelled if 
he shows himself prepared to restore every- 
thing which it is necessary to tear up in 
repairing the sewer. 

Here I leave the subject of ‘ Ancient 
with the fixed belief that good 
lawyers have cheered and charmed the 


” 


Lawyers 
world for several thousand years. 


TopeKA, Kansas, July, 1907. 
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The Editor will be glad to receive contributions of articles of moderate length upon subjects of interest 


to the profession ; also anything in the way of legal antiquities, facetie, and anecdotes. 


LEGAL ETHICS 


The recent discussions of legal ethics are 
ontinued by two magazine articles. In the 
june Putnam’s (V. ii, p. 293) Frederick Tre- 
vor Hill briefly discusses instances of what he 
regards as dishonesty connived at by lawyers. 
Although the propriety of his criticisms of some 
of these examples one would hardly dispute, 
the force of his article is weakened by the fact 
that he includes the defense of the statute of 
limitations among these. In the /udependent 
of April 18th (V. Ixii, p. 908), Julius Henry 
Cohen writes of ‘‘ A Code of Ethics for Law- 
’ He criticises the theory that even a 
guilty criminal is entitled to legal services 
to see that his rights are preserved, apparently 
on the ground that he has no rights. He too 
seems to regard the statute of limitations as 
an improper defense. While it is admitted by 
none more readily than the lawyers that the 
opportunities for dishonesty in the practice 
of their profession are frequent and _ the 
more reprehensible since occurring in the 
process of the attainment of justice it seems 
that the pendulum has swung a little too far 
in criticism of the profession, when the plea 
of a statutory right enacted by the people 
presumably upon grounds of public policy 
is attributed as an offense against morals and 
justice. It is hoped that the code which is 
being prepared for the American Bar Associa- 
tion will clarify ideas both within and without 
the profession concerning this most important 
subject. 


AMERICAN BAR ASSOCIATION 


The annual meeting of the American Bar 
Association will be held at Portland, Maine, 
on Monday, Tuesday and Wednesday, August 


vers.” 





26th to 28th, at the beginning instead of at 
the end of the week as heretofore. This 
change is due to the meetings of the Inter- 
national Law Association, which will follow it 
on Thursday, Friday and Saturday, at the 
same place. The meetings of the Association 
of American Law Schools will be held during 
the sessions of the Bar Association, the Con- 
ference on Uniform State Laws being held at 
the close of the week before. The meetings 
will be held in the city building. 

On Monday morning, President Parker will 
deliver his review of statute law of the past 
year and Monday evening Charles F. Amidon, 
U. S. District Judge for the district of North 
Dakota, will give a paper on ‘‘ The Nation and 
the Constitution,”” and Charles A. Prouty of 
Vermont, member of the U. S. Interstate 
Commerce Commission, a paper on “‘A De- 
partment of Railways; Its Legal Necessity.” 
Tuesday will be devoted to reports of commit- 
tees and on Wednesday morning Right Hon- 
orable James Bryce, the British Ambassador, 
will deliver the annual address on “* The Influ- 
ence of National Character and Historical 
Environment on the Development of the 
Common Law.” On Thursday the Cumber- 
land Bar will give an excursion by steamship 
among the islands of Casco Bay, ending with 
a New England clam-bake. The program of 
the International Law Association includes 
addresses by Mr. Justice Kennedy and Mr. 
Justice Elliott of the English High Court and 
by eminent jurists of many other countries. 

The attractions of Portland in August and 
the fact that so many lawyers make their 
summer homes in northern New England will 
insure a large attendance at meet ngs, affording 
such an opportunity as this. 
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CRIMINAL LAW REFORM 


In the Outlook for June 15th (V. 1xxxvi, p. 
321) is a very clear and thoughtful discussion 
of ‘‘ American Discontent with Criminal Law ”’ 
by George W. Alger. He reminds us that a 
century ago public opinion in England com- 
pelled reform in the methods of the English 
Court of Chancery, and that the American 
public in the same spirit is preparing to take 
up the condition of our criminal law. The 
causes of present defects in our system are 
partly the fault of the law but more especially 
due to the attitude of the public in lack of 
respect for the law. Especially do we allow 
a vicious sentimentality in favor of the indi- 
vidual to override provisions established for 
the protection of the general public. If he 
were writing his manuscript to-day perhaps 
he would find an illustration in the reported 
clamor of a German mob against the convic- 
tion of Han. This indicates that we are not 
the only sufferers from the malady. He says, 
“Today perhaps the strongest and worst influ- 
ence for lawlessness which our country knows, 
the primary responsibility for which does not 
belong to the courts, is yellow journalism; the 
journalism which in everything it recounts or 
describes uses exaggerated sentimentality, 
freely mixed with falsehood, and which at best 
furnishes to adult readers nothing better than 
dime novel pictures of daily life; the journalism 
whose very existence depends upon bringing 
some fresh excitement to startle the overfed 
emotions and arouse the passions of its read- 
ers.”’ In this connection readers of the GREEN 
Bac will be interested to recall Clarence Bishop 
Smith’s article on ‘‘ Newspapers and the Jury ”’ 
in the GREEN Bae, V. xvii, p. 223. The defect 
in practice which he chiefly criticises is our 
policy of magnifying the jury at the expense 
of the judge and the attitude of the appellate 
courts toward insignificant technical errors at 
the trial which have practically driven the 
trial judges to the position of umpire at a trial 
conducted by counsel. 

In conclusion he says, ‘‘ The two great evils 
of our criminal law today are sentimentality 
and technicality. For one of these defects the 
remedy must come from the hands of the legis- 
latures, the courts, and the lawyers. The 


other must depend for its cure upon the 








growth of public opinion, under the demands 
of which reason, sober sense, and regard for 
law shall control all other influences and emo- 
tions in the jury box. Our discontent with 
the criminal law, to be effective, must direct 
itself to the removal not merely of one of these 
evils, but of both.’’ It is interesting to add 
that the Alabama State Bar Association has 
begun correspondence with other State asso- 
c ations with a view to united action in favor 
of reform of the admitted abuse of criminal 
appeals. The result of their labors should 
give usa more definite conception of effective 
remedies for the faults for which the profession 
is responsible and which are usually made the 
excuse for the lawlessness for which unreason- 
ing sentimentality is the cause. All this 
discussion is encouraging. If the lawyers can . 
be induced to take a real interest in their sins, 
the rest will soon follow. ‘ 


MEDICAL EXPERTS 


The Medico-Legal society has taken up with 
energy the question of expert medical testi- 
mony, and has selected a committee of which 
Chief Justice Emery of Maine has accepted 
the Chairmanship, to see if some relief cannot 
be found for that condition of degradation into 
which medical expert evidence has now con- 
fessedly fallen. Other members of the com- 
mittee are, Judge Garrickson of New Jersey, 
Judge Cobb of Georgia, and Chief Justice 
Rowell of Vermont. 


THE WAR IN THE SOUTH 


As we go to press the latest news from the 
front indicates that overtures for peace made 
by the Judge of the District Court of the 
United States for the District of North Caro- 
lina have been rejected by the Governor of 

*the State, who has, intimated to 
the representatives of thé railways, who amid 
fines, jails and injunctions seem to be between 
the devil and the deep sea, the terms on 
which he will submit to a suspension of hostil- 
ities, and promises upon their acceptance to 
use his good offices to restrain his people from 
guerilla attacks All of which reminds us 
that there are dramatic possibilities in the 
Federal injunction that may change from 
comic to tragic over night. 


however, 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Witi1am C. Gray, of Fall River, Mass. 





The suspension of publication during the summer by the journals published by many 
of our leading schools of law and the absence of most of the English quarterlies makes 
the material for this department exceptionally slender this month. The thoughtful article 
on Voluntary Associations in the American Law Register stands almost alone in importance. 


BIBLIOGRAPHY. ‘‘ The Public Records 
and the Constitution,’”’ by Luke Owen Pike, 
London, Eng. 1907. 

BIOGRAPHY. ‘‘A Great English Scho- 
lar.”’ An appreciation of the late F. W. 
Maitland, by H. A. L. Fisher, July, Putnams, 
(V. #, Pp. 420). 


CONTRACTS. ‘ Discharge of Contracts by 
Alteration — A Discussion of Material and 
Immaterial Alterations,’’ by Geo. A. Lee, 
Central Law Journal, (V. LXV., p. 18). 


CONVEYANCING. ‘ The Torrens System: 
Is it Suitable to American Industry?’”’ by 
Eugene C. Massie ‘n the June American Law- 
yer (V. xv, p. 251). An analysis of the old 
and the Australian system of title registration 
and an unqualified approval of the latter. 


CORPORATIONS (New York). “Suits by 
Foreign Corporations,’ by Raymond _ D. 
Thurber in the May Bench and Bar (V. :x, p. 
54). A résumé of the cases in New York. 


CORPORATIONS. A treatise on the Law 
of Corporate Bonds and Mortgages, being the 
third edition of ‘ Railroad Securities,’ by 
Leonard A. Jones, the Bobbs-Merrill Co. 
Indianapolis, 1907. 

The importance of litigation which involves 
corporate securities makes a new edition of 
this standard work of great interest, for al- 
though the general principles seem now well 
settled, the constant variation in the form of 
particular securities invented to conform to 
the needs of involved methods of financing 
modern business enterprises requires attention 
to every new decision on the application of 
these principles. These seem to have been 
fully and carefully discriminated in this new 





edition, though it may be regretted that some 
of the modern English cases on debentures 
were not included. While the English securi- 
ties are usually quite different in form from 
our own there is a tendency on the part of our 
corporation solicitors to imitate the English 
forms, so that with proper distinctions the 
English cases are likely to be of authority. 

The plan of the book is the same as that of 
the last edition, and therefore needs no further 
comment. The most important chapter 
relate to the construction of corporate mort- 
gages and bonds, especially with reference to 
after acquired property, remedies and juris- 
diction of courts. and foreclosure and bank- 
ruptcy proceedings. 


CORPORATIONS. Second Edition of 
Clark’s Handbook of the Law of Private Cor- 
porations, by Francis B. Tiffany. West Pub- 
lishing Company, 1907. 

This second edition of the work appears ten 
years after the piiblication of the first edition. 
It is arranged, like other vo umes in the Horn- 
book Series, with a brief summary of the law 
as a caption for each section. The notes are 
fu'l with occasionally an important case 
abstracted at length, and references are gener- 
ally to several different collections. The work 
is written directly from the cases themselves 
and is a sucenct, laborious and painstaking 
statement of what they decide, without theo- 
rizing on questions which might arise but have 
not. Thus the author accurately states that 
the meetings and proceedings of a corporation 
are not rendered illegal by the fact that one of 
the shareholders is under a legal disability, 
but indulges in no ingenious discursiveness as 
to what would be the legal rights and obliga- 
tions of a corporation if all or a majority of the 
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stockholders were children or insane people. 
If the learned reader desires a book to which 
he may turn and find to his gratification that 
the last case that went against him was erro- 
neously decided, let him go to Thompson’s 
Commentaries rather than to Tiffany’s Clark; 
but if he wishes to review in brief form the law 
of corporations as it is, or if a student wishes 
to work up the subject by himself, he will get 
much of real value from the volume under 
discussion. For office practice the work, 
though a handbook of but 700 pages, will be 
serviceable, for it cites some 2500 authorities, 
has a table of cases, and a good index. The 
literary style is sometimes marred by confused 
English. W. A. R. 


COURTS. (English and American). “A 
Comparison between English and American 
Appellate Courts” by Thomas H. Hardcastle, 
in the June American Lawyer (V. xv, p. 261), 
admitting the superiority of the English courts 
in their celerity of decision, finds the reasons 
therefore in the following: 

(a) Fewer number of cases appealed. 

(6) Larger number of judges. 

(c) Very much larger judicial salaries. 

_ (d) A-simplified and settled course of plead- 
ing and practice. 

(e) No criminal appeals. 

() No original jurisdiction in Appellate 
Courts. 

(g) The universal high standard of training 
and learning among the English Bar and 
Bench. 

CRIMINAL LAW. “ The Criminal Appeal 
Bill.” A Symposium, The Law Journal 
(V. xlii, p. 406). 

CRIMINAL LAW. “ The Thaw Trial,” by 
Samuel J. Barrows, Charities (V. xviii, p. 95). 

CRIMINAL LAW. ‘The Trial of Thaw 
as seen by a Juror,” by Juror Number Six, 
The Brief (V. vi, p. 94). 

CRIMINAL LAW. ‘Confession and Auto- 
biography of Harry Orchard,” July McClures 
(V. exevii, p. 296). 

CRIMINAL LAW. ‘The Idaho Murder 
Cases,’’ illustrated, the /ndependent for May 
16th, (V. 1xii, p. 1117). ; 


CRIMINAL LAW. ‘“Abducting, kidnap- 
ing, or aiding in the escape of an inmate of 








a hospital for the insane,” by Norvelle N. 
Henley, July Virginia Law Register (V. xiii, 
p. 169.) 

DOMESTIC RELATIONS. ‘“ Adoption of 
an only Son,’”’ by Surendranath Ray, Alla- 
habad Law Journal (V. iv, p. 181). 


ETHICS. ‘ A Monograph on Legal Ethics,’ 
by John Charles Harris, Texas Bar Ass’n. 1907. 

ETHICS. ‘ Law and Lawyers,” by Benj. 
F. Hegler, The Brief (V. vii, p. 88). 

ETHICS. 
by Arthur Twining Hadley. 
Company, New York, 1907. 

The book is composed of the lectures 
delivered by President Hadley on the John 


“ Standards of Public Morality,” 
The MacMillan 


S. Kennedy foundation in New York in , 


November and December of 1906, which are 
entitled, : 

1. The Formation of Public Opinion. 

2. The Ethics of Trade. 

3. The Ethics of Corporate Management. 

4 The Workings of Our Political Machinery. 

5. The Political Duties of the Citizen. 

The chapter on The Ethics of Corporate 
Management is of greatest interest, and the 
author shows that our industrial corpora- 
tions grew up into power because they met 
the needs of the past. To remain in power 
they must meet the needs of the present and 
arrange their ethics accordingly. If they 
can do it by their own voluntary develop- 
ment and the sense of trusteeship, that is 
the simplest and best solution,— if not one 
of two things will happen, vastly increased 
legal regulation or state ownership of mono- 
polies. 

EVIDENCE. 

Writings,” by George I. 
and Bar (V. ix p. 88). 

FRAUDULENT CONVEYANCES. “Scope of 
Traders’ Act’’ by James Fontaine Minor, 
July Virginia Law Register (V. xiii, p. 172.) 

HISTORY (Marshall) ‘ Influence of Chief 
Justice Marshall in the Supreme Court of 
the United States,” by John A. Shanck, 
The Brief (V. vii, p. 65). 


HISTORY. ‘‘ The Fight for the Minnie 


‘* Oral Proof of Contents of 
Woolley, Bench 


Healey,” by C. P. Connolly, July McClures 
(V. exevii, p. 317). 
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HISTORY. ‘ Haywood trial. The Moyer- 
Haywood case,” by C. P. Connolly, in Collier’s 
(V. xxxix p. 21 and 23). A Continuation of 
the narrative referred to in our last number. 


HISTORY. In the July Harper’s (Vol. 
cxv, p. 165) in an article by Robert Shackleton 
entitled, ‘‘ Where King Edward is Still Duke 
of Normandy,” is an entertaining account 
of life on the island of Guernsey, including 
its quaint judicial system. 

HISTORY. By far the best of Frederick 
Trevor Hill’s “‘ Decisive Battles of the Law ” 
is published in the July Harper's (Vol. cxv, 
p. 244) on the case of Dred Scott v. Sanford. 
The author has investigated the original 
records of the earlier stages of this famous 
litigation which have hitherto been shrouded 
in mystery, and shows that its origin was 
not only of a humble, but of a rather mer- 
cenary nature and that it was only in the 
latter stages of the case that it was taken 
up by those interested in the anti-slavery 
cause and made a matter of national import- 
ance. 

JURISPRUDENCE. ‘Custom and origin 
of Law,” Editor, Madras Law Journal 
(V. xvii, p. 81). 

LEGISLATION. ‘The New Citizenship 
Law,” by Gaillard Hunt, North American 
Review (V. clxxxv, p. 530.) 

MUNICIPAL CORPORATION (Validity of 
Ordinances). ‘‘ Validity of Municipal Ordi- 
nances Vesting Discretion in Public Officers 
or Departments,’’ by Eugene McQuillin. 
Central Law Journal, (Vol. lxv, p. 2). A 
résumé of the cases under the firmly estab- 
lished fundamental principle that municipal 
ordinances placing restrictions upon lawful 
conduct, or the lawful use of property, must, 
in order to be valid, specify the rules and 
conditions to be observed in such conduct 
or business, and must admit of the exercise 
of the privilege by all citizens alike who will 
comply with such rules and _ conditions, 
leaving no opportunity for arbitrary discri- 
mination by officers or departments. 

PARTNERSHIP (See Voluntary Asso- 
ciations). 


PUBLIC POLICY (Function of The Courts). 
“Consideration of a German View of Americans 





as Law-Builders,’’ by Fred Bracted in the 
June American Lawyer (V. xv, p. 261), 
starts from a consideration of Von Holst’s 
declaration that the Americans are prone to 
accept half-truths and ‘‘ vague ideas for 
unimpeachable principles *’ and ‘‘ sovereign 
laws.’’ He finds enough truth in it to warn 
the new state of Oklahoma to take special 
care to safeguard its courts from suscepti- 
bility to popular clamor and confine them 
to the duty of declaring what the law is, not 
what it ought to be, leaving amendments 
to the legislature. 


PUBLIC POLICY. ‘ Sunday Baseball,”’ 
an unsigned article in the July Law WNotes 
(V. xi, p. 69), discussing the moral aspect 
of the question thinks the game should be 
permitted. Discussing the legal aspect it 
reviews the situation in Indiana, Ohio, Michi- 
gan, Nebraska, Missouri, Illinois and New 
York. In some theory forbids it but in 
practice it is allowed, in others it is perfectly 
legal. New York has this confusing situa- 
tion. 

‘We have an obiter dictum by the Court 
of Appeals that Sunday baseball is illegal, 
but we have a positive declaration by the 
Supreme Court, not yet overruled, that Sun- 
day baseball is not illegal except when an 
admission fee is charged to witness the game, 
or when the public peace is unduly disturbed. 
This contrariety of views is largely respon- 
sible for the fact that baseball is played on 
Sunday in some parts of the State and not 
in others. The magistrates before whom 
the cases of alleged violation of the law come 
for decision are at liberty to adopt either 
view, or to declare, as has been done in some 
cases, that the question is too unsettled to 
warrant them in rendering any decision what- 
ever.” 


SALES. ‘‘Is the Furnishing of Liquors to its 
Members by a Bona Fide Social Club a Sale?” 
by B. F. Watson, Central Law Journal (V. Ixiv, 
p. 482). An elaborate analysis of the con- 
flicting decisions on the subject, concluding 
that the overwhelming weight of authority is 
that even a boni fide social club, in furnishing 
liquors to its members for a price, either for 
cash or on credit, is engaged in the sale of 
liquor. 
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TAXATION. ‘“ Recent Reports on Taxa- 
tion,” by E. R. A. Seligman, Political Science 
Quarterly (V. xxii, p. 297). * 

VOLUNTARY ASSOCIATIONS (Liability). 
‘* The Personal Liability of Members of Volun- 
tary Associations,’’ by G. A. Endlich, in the 
June American Law Register (V. 55, P. 337); 
discusses the cases where a liability is attempted 
to be fixed upon members of a committee, a 
club, or any voluntary assoc ation by reason 
of the act, contract or expenditures of some of 
them or of their chosen officers. Omitting 
the analysis of cases the article may be sum- 
marized as follows: 

By a familiar rule outsiders may hold mem- 
bers as partners, though they were not such 
in fact, if they held themselves out as such 
and were so dealt with. And it is clear that 
if persons associated as a committee, club or 
voluntary association of any description are 
inter se partners, they are liable as such to one 
another and to outsiders. 

An early American case lays down the rule 
in substance, that a voluntary association for 
private or individual profit or pleasure, emolu- 
ment or benevolence is a partnership, but that 
members of an association for objects of a 
public nature are not partners inter se, what- 
ever may be their relation as regards outsiders. 
These conclusions were based on old English 
chancery rulings, now long abandoned in 
England. Recent American cases give a 
perplexing echo now and then, but “the weight 
of authority surely inclines to the view that 
in associations not for trade or commerce the 
existence of public objects, as distinguished 
from objects 0° benevolence, sociability, 
pleasure, improvement or protection confned 
to the membership, is not indispensable to 
forbid the application of doctrines peculiar to 
the law of partnership. To that extent, at 
any rate, the ancient rule must be deemed to 
be modified by the modern one; the latter 
being understood as conceding partnership 
attributes, if at all, only to business associa- 
tions. In such, where regarded as partner- 
ships, the problem of the liability of members 
inter s2 and to outsiders present no questions 
which do not find their adequate solution in 


the general principles of partnerhsip. In 


associations which are not partnerships those 
questions must obviously be approached upon 





different lines. As to them the rule laid down 
by the Lord Chancellor in Re St. James’s Club 
is fundamental; viz., that ‘no member... 
is liable . . . except so far as he has assented 
to the contract in respect of which such lia- 
bility has arisen,’ — that rule determining his 
liability or non-liability both to his fellows 
and to outsiders in the absence of special and 
necessarily exceptional circumstances. 

‘“‘ The effect of this rule is manifest. When- 
ever a member not directly participating in 
the making of the contract is to be visited with 
responsibility for a debt or an expenditure 
incurred beyond the resources of the association 
by its managers or by a fraction of its member- 
ship in its behalf, the question is one of agency 
on the part of those incurring the debt or 
expenditure.”’ 

Whether there is agency or not depends on 
the ordinary principles of agéncy and must 
rest in antecedent authorization or subsequent 
ratification. If the antecedent authorization 
‘s expressed there is little room for trouble. 
Whether authorization is implied depends 
largely on the kind of association. One for 
the purpose of obtaining a charter for a bank- 
ing company may be held impliedly to autho- 
rize needfully incurred expenses. 

One for whose scheme ‘‘ contemplates the 
defraying of all expenses out of funds provided 
by subscription, dues, etc., implies no authority 
to any one, member or officer, to pledge 
without limit the personal credit of the mem- 
bers. It goes without saying that this scheme 
may be modified by explicit provisions to the 
contrary or by the adoption of measures in 
themselves inconsistent with and therefore to 
that extent displacing it. But nothing of 
that sort being in the way, common experience 
and observation, which are the sources of legal 
presumptions, make the rule stated broadly 
applicable to associations not for business, 
trade or commerce. It follows that as to such 
as a class it may be declared that no general 
implied authority exists in any individual 
member, in any fraction of the membership, 
in any officer or managing committee to bind 
the remaining members for debts incurred or 
for expenditures made on behalf of the asso- 
ciation beyond the fund provided for its pur- 
poses by subscriptions, dues or other contem- 
plated revenues. ... 
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‘The rule stated has an important bearing 
also upon the question of subsequent ratifica- 
tion, which again may be express or implied. 
If the presumed understanding on all hands is 
that the as-ociation is to be managed within 
the funds provided and that there is no implied 
power to exceed them, every member has a 
right to believe that it is being so managed 
until he is apprized of the contrary. When 
therefore is becomes a question whether this 
or that act or omission on the part of a given 
member is to be treated as an mplied ratifica- 
tion of expenditures, etc., beyond the available 
resources, the principle that there can be no 
inference of ratification where the act set up 
as constituting it was done in excusable igno- 
ance of material facts is one to be reckoned 
with,” 


WILLS (Publicition). ‘ Testimony Con- 
cerning Publication of Wills,”’ by Charles C. 
Moore, in the July Law Notes (V. xi, p. 65). 





Deals with the weight of evidence on the 
question whether ‘he requirements of several 
states that the testator shall declare the 
document to be his last will and testiment 
was observed or not, citing many rules laid 
down by judges in dealing with such evidence. 


WITNESSES (Pat ent’s ‘Privilege ’’). 
‘““A recent Case of Patients’ Privilege ’”’ by 
William A. Purrington, in the May Bench 
and Bar (V. ix. p. 48), discusses the case of 
Clifford v. Denver,& Rio Grande R. R. Co., 
in which the New York Court of Appeals, 
reversing the Appellate Division, recently 
held that a plaintiff who had secured a com- 
mission to take the testimony of an attend- 
ing physician had waived the privilege, 
though she did not offer it in evidence and 
objected to its admission. 

WITNESSES. ‘“ Witnesses and their Exam- 
inations,” by B. A. & S.R, Calcuita Law 
Journal (V. v, p. 67n). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 





BANKRUPTCY. (Liens.) Texas.—A_ novel 
question as to the rights of a secured creditor 
against a bankrupt is decided in Jungbecker v. 
Huber, 1o1 S. W. Rep., 552. In this case it 
appeared that a note was secured by a vendor's 
lien as well as by a mortgage on real property. 
After the execution of the mortgage, the property 
became a part of the mortgagor’s homestead, and 
after he was adjudged a bankrupt, was by the 
Court of Bankruptcy set aside to him out of a 
larger tract of land, which, exclusive of the 
improvements at the time of its designation as a 
homestead, exceeded in value $5000. The holder 
of the note brought a suit in a state court by 
authority of the bankruptcy court against the 
trustee of the bankrupt to foreclose her liens on 
the property before the note, as shown on its 
face, The principal 
case was, could she do this? 
in the affirmative, the court says that a secured 





was due. question in the 


In answering this 


creditor of a bankrupt can resort to one of three 
remedies: First, he may rely upon his security; 
second, he may abandon it and prove the whole 
debt as not secured, or, third, he may be admitted 
only as a creditor to the balance after deduction 
of the value of the security. Plaintiff in the case 
at bar pursued the latter remedy. Had_ she 
chosen the first, she would have had no recourse 
on the general fund in the hands of the trustee, 
and would have taken the risk of the property 
bringing the amount of her debt at a foreclosure 
after the note Had she pursued the 
second the abandonment of her liens would simply 
release the property from sale by the trustee, and 
nothing could be realized from it for the payment 
of any of the bankrupt’s debts, and she would 
have been told that as a creditor having a lien on 
the bankrupt’s homestead, she was required to 


matured. 


her remedy by foreclosure before she 


exhaust 
could resort to the general fund. In order for 
plaintiff to be admitted as a creditor for the 
balance of her debt, after deducting the value of 
the property on which she had liens, it was essen- 








| 


tial for her to foreclose her liens and have the 
property sold under the decree of foreclosure. If 
she was required to wait until her debt matured 
before she could do this, lapse of time would 
prevent her from being admitted as a creditor for 
the balance of her debt. A contention that the 
course pursued by plaintiff cut off defendant's 
equity of redemption, the court holds defendant 
esvopped frum asserting, on the ground that he 
had by his own acts in having the property 
covered by the lien set aside as his homestead, 
compelled plaintiff to pursue this course. 


CONSTITUTIONAL LAW. (Insurance — Sui- 
cide as Defense.) U.S. Sup. Ct. — The validity 
of the Missouri Statute (Rev. St. 
which excludes suicide as a defense in a suit on a 


1879, Sec. 5982) 


life insurance policy unless such suicide was con- 
templated at the time application was made tor 
the policy is upheld in Whitfield v. Hadley, 27 
Sup. Ct. Rep. 578. 

statute ‘‘ merely encourages suicide, and offers a 
bounty therefor, payable, not out of the public 
funds of the state, but out of the funds of the 
insurance company.”’ ‘The court savs that there 
is some foundation for this suggestion in Ritter 
v. Mut. Life Ins. Co., 169 U.S. 139, 42 L. Ed. 693, 
18 Sup. Ct. Rep. 300, wherein it was held that 
public policy, even in the absence of a prohibitory 


It was suggested that the 


statute, forbade a recovery on a life policy silent 
as to suicide, where the insured when in sound 
mind wilfully and deliberately took his own life; 
but the court observes that the determination of 
the case at bar depends on other considerations 
than Ritter Case. An 
insurance company is not bound to make a contract 
which is attended by the results indicated by the 
If it does business at all in the state it 


those involved in the 


statute. 
must do so subject to such valid regulations as 
the state may choose to adopt. if the 
statute could be fairly regarded by the court as 
inconsistent with public policy or sound morality, 


Even 


it cannot for that reasonal one be disregarded, 
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for it is the province of the state, by its legislature, 
to adopt such a policy as it deems best, provided 
it does not in so doing come into conflict with the 
Constitution of the State or the Constitution of 
the United States. 
the case at bar. 


There is no such conflict in 


CONSTITUTIONAL LAW _ (Nuisance, Action 
by State). U.S. Sup. Ct. — In State of Georgia v. 
Tennessee Copper Company, 27 S. C. Rep. 618, 
the United States Supreme Court lays down the 
proposition that foreign corporations will be 
enjoined at the suit of the state of Georgia from 
so discharging sulphurous fumes from their works 
in Tennessee as to pollute the air over large tracts 
of territory in Georgia, and to cause and threaten 
wholesale damage to forests and vegetable life 
therein, if not to health. When the states by 
their union made the forcible abatement of out- 
side nuisances impossible to each, they did not 
thereby agree to submit to whatever might be 
done. They did not renounce the possibility of 
making reasonable demands on the ground of 
their still remaining quasi-sovereign interests; 
and the alternative to force is a suit in the United 
States Supreme Court. Illinois, 180 
U. S. 208, 45 L. Ed. 497, 21 Sup. Ct. Rep. 231- 
In writing the opinion, Mr. Justice Holmes says: 
“Tt is a fair and reasonable demand on the part 
of the sovereign that the air over its territory 
should not be polluted on a great scale by sul- 


Missouri v. 


phurous acid gas, that the forests on its moun- 
tains, be they better or worse, and whatever 
domestic destruction they have suffered, should 
not be further destroyed or threatened by the act 
of persons beyond its control, that the crops and 
orchards on its hills should not be endangered 
from the same source.”” He is of the opinion that 
the state may be granted relief notwithstanding 
the hesitation that the court might feel if the suit 
were between private parties, and the doubt 
whether, for the injuries which they might be 
sullering to their property, they should not be 
left to an action at law. Mr. Justice Harlan 
concurs in the result, but he is of the opinion that 
the suit when instituted by the state stands on 
the same footing as if it was instituted by an 
individual. He says: ‘‘ If this were a suit between 
private parties, and if, under the evidence, a court 
of equity would not give the plaintiff an injunc- 
tion, then it ought not to grant relief, under like 
circumstances, to the plaintiff, because it happens 
to be a state, possessing some powers of sover- 
eignty. Georgia is entitled to the relief sought 
not because it is a state, but because it is a party 
which has established its right to such relief by 
proof.” 
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CONSTITUTIONAL LAW (Police Power). U. 
S.C. C. A. 6th. Cir. — The validity of a Kentucky 
statute creating a state racing commission and regu- 
lating the racing of running horses is upheld in 
Grainger v. Douglas Park Jockey Club, 148 Fed. 513. 
The statute while exempting from its provisions 
trotting meetings or races and races conducted by 
fair associations, prohibits the conducting of any 
running race in the state except by a corporation 
or association licensed by the state racing com- 
mission, which is empowered to grant and reject 
such licenses, to adopt regulations for racing which 
must be observed by licenses, and to fix the time 
in each year during which any association may 
conduct racing, which must be between the first 
of April and the first of December, its action in 
certain matters to be subject to review by the 
courts. This statute while it may operate to 
deprive persons or corporations of their liberty or 
property and to create discriminations, the court 
is of the opinion cannot be held to have any real 
and substantial relation to the public welfare, nor 
to be in violation of the :4th amendment of the 
Constitution, as denying to any person the equal 
protection of the laws. In the opinion a large 
number of cases bearing on the question are cited 
and exhaustively reviewed. 


CONSTITUTIONAL LAW (State Regulation of 
Connecting Carriers). U.S. Sup. Ct. — An order of 
the North Carolina Corporation Commission, requir- 
ing the Atlantic Coast Line Railroad Company to 
restore the connection at Selma with a train of the 
Southern Railway Company, which afforded the 
principal means of travel between the eastern and 
western parts of the state, is, in Atlantic Coast Line 
Railroad Company v. North Carolina Corporation 
Commission, 27 Sup. Ct. Rep. 585, held to be not 
so arbitrary and unreasonable as to amount to a 
denial of due process of law or to a deprivation of 
the equal protection of the law, if other connec- 
tions are inadequate for the public’s convenience, 
although the compliance with the order may 
necessitate operating an extra train at a loss, or 
extending, with like result, the run of a local 
train, so long as the income of the railroad com- 
pany, from its business in the state, affords 
adequate remuneration after allowing for any 
possible loss resulting from the operation of the 
train. The court draws a distinction between 
the case at bar and the cases in which it has been 
held that a statute or order fixing unremunerative 
maximum rates is invalid on the ground that 
property is taken without due process of lawfin 
violation of the Federal Constitution. In the 
case of a statute or order fixing a schedule of 
trates which prove unremunerative, it necessarily 
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follows that the business of the railroad will be 
run at a loss. The requirement, however, that a 
particular train shall be run though a loss will be 
incurred does not bring on such result. The 
business of the company in the state may, never- 
theless, prove remunerative. 


Probably the most important doctrine in this 
case is the generai principle that in govern- 
mental regulation of public utilities it is permissi- 
ble to go so farina particular matter as to cause 
actual loss without unconstitutionality; provided 
that the operations of the public company, taken 
as a whole, produce fair returns. The case is 
also noteworthy for the extension of the power of 
regulation so far as to be actual dictation as to the 
very details of public service without constitutional 
objections. B.W. 


CONTEMPT (Justification). La.—In State 
v. Reid, 43 So. Rep., 455, which was a contempt 
proceeding against an attorney, the court holds 
that where the matter is abusive or insulting, 
evidence that the language used was justified by 
the facts is not admissible as a defense, as respect 
for the judicial office should always be observed 
and enforced. 


COURTS (Exclusive Jurisdiction of Federal 
Courts). U. S. Sup. Ct. — The exclusiveness of 
the jurisdiction conferred by the Act of Congress 
of Aug. 15, 1894, delegating to the Federal Circuit 
Courts the power %*o determine controversies 
necessarily involving the title to, and incidentallv 
the right of possession of, Indian allotments, 
while the same are held in trust by the United 
States, is construed in McKay v. Kalyton, 27 
Sup. Ct. Rep. 346. The court notes that it is 
observed in the Smith Case, 194 U. S. 408, 24 
Sup. Ct. Rep. 676, 48 L. Ed. 1039, that prior to 
the passage of the Act of 1894 the sole authority 
for settling disputes concerning Indian allotments 
resided in the Secretary of the Interior. This 
being settled, controversies necessarily involving 
title of Indian allotments, while held in trust by 
the United States, prior to the Act of 1894, 
were not primarily cognizable by any court, 
either state or federal. Therefore it results that 
the Act of 1894, which delegated to a court of the 
United States the power to determine such 
questions, will not be construed as conferring on 
the state courts the power to pass on such ques- 
tions on which prior to the Act of 1894 no court 
had any authority. This decision the court 
regards as fortified by the subsequent act of 
Congress, of Feb. 6, r901, providing that in suits 
respecting Indian allotments, ‘‘ the parties thereto 





shall be the claimant as plaintiff, and the United 
States as party defendant,” and by the provision 
of the Act of 1894, that a judgment or decree in 
any such controversy shall be certified by the 
court to the Secretary of the Interior. 


DAMAGES (Mental Anguish). Tex. — Men- 
tal anguish as an element of damages receives 
consideration in the case of Southern Pacific 
Company v. Milner, 100 S. W. Rep., 1170, recently 
decided by the Court of Civil Appeals of Texas. 
In this case it appears that plaintiff’s wife was ill 
and about to undergo a surgical operation and 
desired the presence of her mother, and plaintiff 
purchased transportation of defendant railroad to 
be delivered by defendant to the mother in a 
distant town to enable her to come to her daugh- 
ter. Through delay in delivery of the trans- 


portation, the mother’s arrival was delayed for, 


two davs; but because of the serious illness of the 
daughter, the operation had been delayed until a 
week after the mother’s arrival. The evidence 
showed that the wife was suffering from mental 
anguish by the absence of her mother before she 
was sent for, and before any notification came 
that the mother would not arrive at the time 
expected. The court held on authority of Western 
Union Telephone Co. v. Giffin, 93 Tex. 530, 56 S. 
W. 744, 77 Am. St. Rep. 896, that no recovery 
could be had for a simple prolongation ot the men- 
tal sufferings of plaintiff’s wife, caused by defend- 
ant’s negligence. 


DIVORCE (Foreign Decree). S. C.— The 
validity of a divorce obtained in a sister state on 
what might be termed constructive residence, 
receives another blow in State v. Westmoreland, 
56 S. E. Rep. 673. On authority of Thompson v. 
Whitman, 18 Wall. (U.S.) 457, 21 L. Ed. 897, and 
a long line of decisions following this case, the 
court holds that the jurisdiction of a foreign court 
in rendering a divorce decree may be inquired into 
in a collateral proceeding, and it may be shown 
that plaintiff in a divorce action was not a citizen 
of the foreign state, but of the state of the forum 
when the divorce decree was obtained, though the 
averment of the record is that he was a citizen of 
the foreign state. The court quotes from Thomp- 
son v. Whitman, supra: ‘‘ The records of the 
domestic tribunals of England and some of the 
states, it is true, are held to import absoiute 
verity as well in relation to jurisdictional as to 
other facts, in all collateral proceedings. Public 
policy and the dignity of the courts are supposed 
to require that no averment shall be admitted to 
contradict the record; but that rule has no 
extraterritorial force 
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DOMESTIC RELATIONS. (Adoption, Religion). 
Mass. — The right of a mother to have her child 
brought up by foster-parents in her religious 
faith is exhaustively considered in Purinton v, 
Jamrock, 80 N. E., 802. The court announces it 
as the general policy of the Commonwealth to 
secure to those of its wards who are children of 
tender years, the right to be brought up, when 
this is practicable, in the religion of their parents. 
But in a case such as the one at bar, which involved 
the adoption of a child, the court says that it is 
not the rights of the parent that are chiefly to be 
considered. ‘The first and paramount duty is to 
consult the welfare of the child. The wishes of 
the parent as to the religious education and sur- 
roundings of the child are entitled to weight; 
if there is nothing to put in the balance against 
them, ordinarily they will be decisive. If, how- 
ever, those wishes cannot be carried into effect 
without sacrificing what the court sees to be for 
the welfare of the child, they must so far be dis- 
regarded. The court will not itself prefer one 
church to another, but will act without bias for 
the welfare of the child under the circumstances 
of each case. This is the fairconsensus of judicial 
opinion, although a difference ot circumstances 
has caused the use of different expressions and the 
reaching of different results in the different cases. 
As was said in substance in F. v. F. [1902] 1 Ch. 
688, the parents’ religion in prima facie the 
infant’s religion, and the infant should be brought 
up in that religion and protected against disturb- 
ing influences from persons of a different religious 
faith; but the infant’s welfare must be first of all 
regarded and its requirements must be treated as 
paramount. See Stoneton v. Stoneton, 8 De G., 
M. & G. 760; Davis v. Davis, 10 W. Rep. 245; 
In re Nevin [1892] 2 Ch. 249; McGrathv. McGrath 
[1892] 2 Ch. 496, s. c. on appeal, [1893] 1 Ch. 143; 
In re Meades, Ir. R. 5 Eq. 08; Matter of Jacquet, 
40 N. Y. Misc. Rep. 575, 82 N. Y. Supp. 986; 
Matter of De Marcellin, 24 Hun. (N. Y.) 207; 
Matter of Turner, 19 N. J. Eq. 433. 


EQUITY (Unfair Trade). U.S.C. Ct., R. I. — 
In Moxie Nerve Food Company v. Modox Com- 
pany, 152 Fed. Rep. 493, the court lays down the 
proposition that a maker of a proprietary medicine, 
seeking the aid of a court of equity in the protec- 
tion of his trade-mark rights should be required, 
as a part of its affirmative case, to allege and 
prove that its preparation is what it purports to 
be, there being no presumption that such repre- 
sentations are true upon which a court can act. 
The court says: ‘If a complainant seeks pro- 
tection in the sale of bottled goods, he should be 
willing to swear that his bottles contain what he 





represents to the public that they contain, and 
that his goods are in fact what tney are sold for. 
If a complainant in a bill of equity should allege, 
‘I am selling to the public under a certain trade- 
mark an article which I represent to the public 
as fig syrup,’ such a bill, in my opinion, should be 
demurrable on the ground that the complainant 
has no right to protection in a mere business of 
making representations to the public, but only in 
a bona fide business of selling an article for what 
it isin fact. A court of equity should not extend 
protection to a business of selling medicine for 
paralysis or other serious diseases simply upon 
proof that the preparation is a harmless beverage 
with some slight tonic properties. Missouri Drug 
Co. v. Wyman (C. C.) 129 Fed. 623, 620. 


INSURANCE (Rebates). Wis. — Various states 
have enacted statutes prohibiting the giving 
of rebates by life insurance companies. Wis- 
consin has such a statute which authorizes a 
revocation of the company’s license in case of a 
violation of the statute. The effect of this statute 
on the validitv of a policy on which a rebate had 
been given came up for consideration in Laun v. 
Pacific Mutual Life Insurance Company, 111 N. 
W. Rep. 660, wherein plaintiff sought to recover 
back the premiums paid. The court after an 
exhaustive review of the authorities bearing on 
the question comes to the conclusion that, con- 
sidering the subject matter of the statute, the 
relation of other nonoffending policy holders to 
the corporation and its funds, the feature of the 
statute permitting rebates if written in the policy, 
and the particular consequences prescribed by the 
statute for its violation falling only upon one of the 
parties to the prohibited transaction (the revoca- 
tion of the company’s license) the contract of 
insurance itself was neither illegal nor invalid, 
and that consequently the insured could not re- 
cover back the premiums paid or any part thereof. 


MASTER AND SERVANT (Volunteers). N. Y. 
Sup. Ct. — Bamberg v. International Ry. Co., 103 
New York Supplement, 297, was an action by a 
passenger on a street car to recover for injuries 
received in a collision with a wagon at a street 
crossing. It appears that the driver of the wagon 
had disobeyed instructions of his employers and 
permitted a boy to drive the team prior to the 
collision. The boy drove the team at a trot 
towards the crossing, and seeing he was unable to 
stop in time to prevent the collision called to the 
driver, who seized the reins, which had been at 
all times within his reach, but was unable to stop 
in time. Under these facts, the court held that 
the boy at the time of the accident, though not 





500 THE GREEN BAG 





employed by the driver’s employers, was never- 
theless engaged in their business, and they were 
therefore liable for his negligence as well as the 
negligence of the driver. The court distinguishes 
the case at bar from Long v. Richmond, 68 App. 
Div. 472, 73 N. Y. Supp. 912, affirmed in 175 N. Y. 
495, 67 N. E. 1084, on the ground that in the 
latter case the offending third person was not 
engaged in the defendant’s business at the time of 
the accident complained of. 


PUBLIC LANDS (Jurisdiction). U. S. Sup. 
Ct. — The extent to which the rulings of the 
United States Land Office are conclusive, receives 
further elucidation in the case of Love v. Flahive, 
27 Sup. Ct. 486, recently decided by the United 
States Supreme Court. In this case it appears 
that the Secretary of the Interior had made find- 
ings to the effect that a party to a controversy 
before the Land Office had a right to enter land as 
a homestead. It was contended that such find- 
ing was conclusive, so that the Land Office could 
not subsequently, and before patent had issued, 
institute further inquiry and on such inquiry 
finally award the land to a party held to have a 
better right than the one to whom it had been 
awarded in the first instance. This contention 
was based on the rule that the conclusions of the 
Secretary of the Interior are, in the absence of 
fraud or imposition, conclusive on the courts on 
matters of fact. The court holds, however, that 
while the jurisdiction of the Land Office over a 
land case ceases when once a patent had issued, and 
that while it may be conceded that a right of prop- 
erty may become vested by the decision of the 
Land Office, of which the occupant cannot be 
deprived except by proceedings directly therefor, 
and of which he has notice, the jurisdiction of the 
Land Office does not terminate until a legal title 
has passed, and until a patent has issued the 
department may make further inquiry, the parties 
having notice of the proceedings. Knight v. 
United Land Ass’n, 142 U.S. 161, 12 Sup. Ct. Rep. 


258; 35 L. Ed. 974; Michigan Land & Lumber Co, 


v. Rust, 168 U. S. 589, 18 Sup. Ct. Rep. 208, 42 
L. Ed. 591. Another point of interest to home- 
steaders especially, is decided in this case, to the 
effect that a sale of a homestead claim, before 
patent is issued, although void, may by the Land 
Office be treated as a relinquishment cz abandon- 
ment of the homestead application and entry. 


SALES (Conditional Sales). Iowa.—In Fla- 
herty v. Ginsberg, 110 N. W. Rep. roso, it 
appeared that defendant had sold household 
furniture to plaintiff on a contract giving the 
vendor the right to retake the property on a 





failure of the purchaser to pay the instalments 
thereof as they became due. After two instal- 
ments had become past due, defendant insisted 
on taking the goods unless the arrears were paid. 
Plaintiff told defendant’s agent that she had been 
sick and needed the goods; that she desired to 
hold them longer and try to pay for them herself. 
The court held that plaintiff had no ground of 
recovery against defendant for re-possessing the 
goods and that the mere fact that the purchaser 
is in ill health, and needs the goods, does not 
make its retaking under the contract wrongful. 
To have such effect the purchaser’s needs must 
be such that to deprive her of the goods would be 
to expose her to increased sickness and suffering, 
and such facts must be known to the person 
demanding and removing the property. 


TAXATION (Exemption of National Securi- 


ties from State Taxation). U.S. Sup. Ct. — A tax 
imposed under authority of section 1322 of the 
Code of Iowa, directing that shares of stock of 
state banks shall be assessed to such banks and 
not to individual stockholders, was in Home Sav- 
ings Bank v. Citv of Des Moines, 27 Sup. Ct. Rep. 
571, held to violate the immunity of national 
securities from state taxation, as the substantial 
effect of the tax was to require taxation upon the 
property, not including the franchises, of such 
state banks, and to adopt the value of the shares 
as the measure of taxable valuation of such prop- 
erty, without permitting any deduction from such 
valuation on account of bonds of the United 
States owned by the banks. The court in arriv- 
ing at the decision distinguishes the case at bar 
from the line of cases in which it has been held 
that a state may levy a tax upon the value of the 
franchises of corporations created by it or upon 
the right of succession of property on the death 
of its owner without first deducting the amount 
of United States security owned by the corpora- 
tion whose franchise is taxed or by the estate 
transmitted under the inheritance law of the 
state. The theory of such cases is that the taxes 
are not imposed on the assets of the corporation 
or the property of the decedent but in the one 
case. upon the franchise granted by the state and 
in the other case upon the right of succession to 
property on the death of the owner which is con- 
ferred by the state. The court also notes that the 
case of Van Allen v. Assessors (Churchill v. Utica) 
3 Wall. 573, 18 L. Ed. 229, has settled the law 
that a tax upon the owners of shares of stock in 
corporations, in respect to that stock, is not a tax 
upon United States securities which the corpora- 
tions own and that accordingly such taxes have 
been sustained whether levied upon shares of 
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national banks, by virtue of the congressional 
permission to tax such shares, or upon shares 
of ‘state corporations by virtue of the power 
inherent in the state to tax the shares of such 
corporations. Such tax assessed to shareholders 
may be required to be paid in the first instance by 
the corporations themselves, as the debt and in 
behalf of the shareholders, leaving to the corpora- 
tion the right to reimbursement, but the court 
holds that there is nothing in the line of the cases 
upholding this rule which justifies the tax assessed 
directly to the banks on its stock. A tax levied 
con a corporat on measured by the value of the 
hares in it, is not equivalent to a tax upon the 
shareholders in respect to their shares. The two 
kinds of taxes are not equivalent in law. That 
the tax is eventually paid by the shareholders the 
court considers of no moment. It says that the 
question is one of power, not of economics. If 
the state has not the power to levy this tax the 
court will not inquire whether another tax which 
it might lawfully impose would have the same 
ultimate incidence. As supporting this proposi- 
tion is cited Owensboro Nat. Bank v. Owensboro, 
173 U. S. 664, 43 L. Ed. 850, 19 Sup. Ct. 539. 
There it appeared that a tax on the intangible 
property of a national bank had been levied on 
under the name of a franchise tax. Such a tax 
upon one of the agencies of the national govern- 
ment is beyond the power of the state, but it was 
contended that though the tax was not in form 
upon shares in the hands of shareholders (a tax 
lawful by the permission Congress has given), it 
was the equivalent of sucha tax. The correctness 
of this contention was, however, denied by the 
court. 


TORTS (Boycotts). N. J.—In awarding an 
injunction against a boycott, Vice-Chancellor 
Stevenson, in Booth & Bro. v. Burgess, 65 At. Rep. 
226, notes that there are three rights, the violation 
of each of which is a distinct tort, which must be 
fully recognized and carefully distinguished: 
First, we have the right in a contract. When a 
third party intentionally by the use of any kind 
of means causes a breach of the contract involv- 
ing damage, he is prima facie guilty of a tort. 
Second, we have the right to contract, or to 
refrain from contracting. The common instance 
of the violation or attempted violation of this 
right is where the state intervenes and under- 
takes arbitrarily to penalize the exercise of this 
right in certain particular cases. Third, we have 
the right to a free market. The tort exhibited 
by the violation of the right to a free market 
consists in coercing the market, z7¢., interfering 
with the right of a particular dealer to enjoy the 
advantages of freedom to deal with him on the 





part of all who may voluntarily desire to deal with 
him. A fourth right, or a wide extension of the 
right above defined as the right to a free market, 
has undoubtedly been involved in, if not expressly 
recognized by, the decisions of some courts in 
strike and boycott cases. This wider right con- 
cedes to every man not only a free market, but 
a market where transactions occur naturally 
according to the ordinary laws of trade and com- 
merce, unaffected not only by coercion, but also by 
persuasions or noncoercive inducements from out- 
side parties, applied by them with intent and 
with the effect to interfere with his dealings and 
thereby to cause him damage. 


The full recognition of the fundamental right to 
probable expectancy in business relations is most 
necessary if there is to be scientific development in 
the common law to meet present exigencies. Such 
cases as this with such insistent iteration are still 
necessary, for no doctrine is valuable until it can 
be stated in such a way as to command general 
acceptation. B. W. 


TORTS (Strikes, Picketing). U. S. C. C., 
Wis. — The right of the members of a labor union 
out on a strike to maintain ‘‘ peaceful picketing ”’ 
about tne works of their employer is upheld in 
Allis-Chalmers Co. v. Iron Molders’ Union No. 
125. 150 Fed. 155. But the court remarks that 
‘peaceful picketing ”’ is very much of an illusion. 
In upholding the right of striking employees to 
maintain pickets, the court lays down the rule 
that indirect interference by a labor union with 
the employer’s business, not amounting to coer- 
cion, by preventing him from getting workmen 
to carry on his shup, is not unlawful so long as the 
combination is merely taking measures to secure 
its own legitimate advantage or economic advance- 
ment, although harm may incidentally result to 
the employer. So long as the betterment of 
labor conditions is the main object sought, even 
though the strikers may succeed in persuading all 
the available laborers to join their union and 
support the strike, and having thus secured a 
monopoly of the labor market, compel the em- 
plover, after long struggle and great loss of profit, 
to yield to the demands or go out of business, yet 
such injuries cannot be regarded as malicious, or 
such acts as criminal or unlawful, either at com- 
mon law or under the Wisconsin statute. Wabash 
R. Co. v. Hannahan, 121 Fed. 563. But in this 
connection the court also holds that the action of 
pickets established by strikers may amount to 
coercion and intimidation, and a violation of an 
injunction against the use of such means, though 
no act is done which would be unlawful if done by 
a single individual, where the mere number of 
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pickets acting together and their persistent fol- 
owing of the workmen to and from their work 
day after day for months is in itselt a constant 
threat producing fear and.alarm among the work- 
men. Judge Sanborn, writing the opinion, reviews 
at considerable length the American and English 
authorities relating to the right of striking em- 
ployees. 

TORTS (Conspiracy). Mass.—In the recent 
case of Aberthaw Construction Co. v. Cameron, 80 


N. E. Rep. 478, the Supreme Judicial Court of | 


Massachusetts holds that a corporation is not, 
because it is a corporation, immune from the 
consequences of an unlawful combination with 
others to compel a contractor to employ only 
union workmen in the construction of a building, 
under penalty of a strike. As supporting this 
doctrine the court cites White v. Apsley Rubber 
Co., 80 N. E. 500, and Buffalo Oil Co. v. Standard 


Oil Co., 106 N. Y. 669, 12 N. E. 826. In the 
present case it appeared that the contractor was 
doing the work for the corporation involved. On 
the ground that the contractor was employing 
non-union labor, a strike was threatened. To 
avoid this, and the consequent delay in the build- 
ing operations, the defendant corporation requested 
the contractor either to remove the non-union 
workman employed and procure employment for 
him elsewhere, or permit it todoso. This request, 
which was at most advisory only, was not re- 
garded as making the defendant corporation a 
co-conspirator with those who had threatened the 
contracting employer with a strike, but its partici- 
pation, with knowledge of the action of the other 
bodies involved, in the transaction which brought 
on a breach of the building contract, was held to 
make the corporation, as well as the other defend- 
ants, liable for a conspiracy. 
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THE LIGHTER SIDE 
From Quebec.— Dear Mister: I have the Justifiable Assault. —A very unusual method 


that the Reverend 


Seminary 


tole 

Messieurs of the 
rdained me with instructions to poursuivre 
you for the scandalous that 
vicinity of the paraquet which already vet 
your residence which 


honour to you 


Grande have 
nuisance to 


because you have on 
makes much by abominable 
Reverend Messieurs are interfered with when 
they make their devotions, and when the band 
113 pupils was 


fracas; The 


of the Grande Seminary of 
begin for play, and your dam paraquet was 
begin for schreech it is dreadful. Also one 
of the neighbors on the same street with your- 
self was very mad, he can’t sleep on the after- 
noon and when he go for play the piano your 
bird yell and spoil his improvision. 

Altogether you must put away that bird. 

Please give me that undertaking without 
delay otherwise I must institute the procedure. 

Receive the assurance of my consideration. 

Your obedient servent. 

Mandamus in Tennessee.— State of Ten- 
nessee, Morgan County, 

Personally Came before me J]. C. Jackson a 
J. P. for Said County. 

John Langley Sr who being by me Sworne 
sayes that he is entitled to a rit of Mandamus 


following named property whitch was wrong- 
fulley taken from him By J. M. Langley John 
D. Kries and William M. Jones and T. A. 
Morris and D. L. Hall and W. D. Wright their 
Sureties in the Supreme Court viz one Horse 
and Buggy Harness value $125 one cow and 
calf $40 4 hed of Hogs $20d one tract of Land 
worth $500 it Being my Homested I John 
Langley Sr the defendant in said cause to 
your Honor George L. Burk Judg of the 
Circut Court at Kingston Roan co Tenne 
prayes your Honer to Issue a Rit of Mandamus 
for the above named property that I may gain 
possession of the Same 
Signed this aug the 28th 1906 
John Langley. 
Sworne to and Subscribed before me this 
aug the 28th 1906 
J. C. Jackson J. P. 





of cross-examination of a witness is that dis- 
closed in Bernhard v. Kelley, 42 So. Rep. 723. 
A negro farmer, having some difficulty with 
his white neighbor relative to the ownership 
of a heifer, brought an action in a magistrate’s 


court for the possession of the animal. 
Defendant acted as his own attorney, and on 
conclusion of the examination-in-chief of 


plaintiff, proceeded to cross-examine him, 
The answers of the witness proved very un- 
satisfactory to defendant, and, as he claimed, 
were very insulting. He thereupon picked up 
a buggy spoke which was near at hand, and 
struck plaintiff over the head with it. There 
being numerous representatives of both races 
present, a general ensued. Plaintiff 
being knocked down and severely bruised, 
brought an action for assault and battery. 
The court said it was ‘“‘ not inclined to kindle 
fuel and fan this occurrence into a matter of 
It was a sudden break, an 


scuffle 


some moment. 
outburst of temper on a warm day in August; ’’ 
but notwithstanding this mitigating circum- 
stance, it held that ‘‘ the rules of evidence do 
not sanction any such extraordinary manner 
of conducting an examination,’’ and awarded 
judgment for plaintiff in the sum of $500. 


Convulsed Pleadings, — A correspondent for 
Stanford, Ky., sends in two specimens of 
pleadings prepared by a brother attorney 
whose style is said to have more than once 
disrobed judges of their dignity and convulsed 
juries with laughter. 

LINCOLN CIRCUIT COURT. 
zog, Plaintiff, v. (Answer and 
J. U. Herzog, Defendant. 

The defendant, for answer to the petition 
and for counterclaim, denies that . . . (here 
follows denial of allegations of petition) . . 
He states that on the day of rgor the plain- 
tiff, after piling up his beds, bedding, clothing, 
among which was a fine overcoat belonging to 
defendant, and piling up other valuable com- 
bustibles belonging to defendant, Erostratus- 
like set fire to them and burnt them, and 
taking defendant’s watch, pistol, and such 


Jane Her- 


counterclaim ) 
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valuables as could not be burnt left and 
abandoned the bed and board of defendant. 
But after several months’ absence she returned 
to defendant’s home, apparently repentant, 
and he again gave her food and shelter, and all 
was condoned. 

Defendant states that on election day of 
November, 1902, plaintiff again mounted the 
camel of Lust and took her Hegira from his 
bed and board without fault on his part. He 
states that he is a merchant, and that she 
took the goods out of his store to the amount 
of $10.00 to $15.00 per week and sent them to 
her children, and sent his money to her son 
Wm. Clymer, who is a convict in the state 
penitentiary at Frankfort; these are her 
children, but not the children of defendant. 

Defendant makes this answer a counter- 
claim against plaintiff, and says that plain- 
tiff is a migratory, lascivious bird, and when 
the baleful fires of illicit love begin to burn 
fiercely on the altar of lust she flies away to 
some soft Persian gulf or Italian sea, and after 
being laved and cooled in its Ionian waves 
then returns to the reedy margin of some 
northern lake, and for a time leads a purer, 
chaster life. Defendant charges that plain- 
tiff has on divers occasions, both in former 
separations, not so well known then as now, 
and therefore condoned, and before and since 
the last separation, committed adultery, has 
soiled his snowy sheets, dishonored his name 
as husband by the commission of acts violat- 
ing the sacred vows at the marriage altar 
taken, and has forfeited all claim to the 
sacred name of wife, or to maintenance pendente 
lite, alimony, dower, or to any of defendant’s 
estate. He says that she has piled honor, 
virtue, good name and fair fame in one grand 
heap, and set fire to, and burned them into 
ashes on the smoking altar of lust, and from 
those Dead Sea ashes Virtue can never rise, 
Phoenix-like, to live again. 

Defendant states that he is now in advanced 
years, and the lengthening shadows are now 
stretching far toward the East, and _ life’s 
declining sun is almost ready to pillow his 
weary head upon the broad bosom of the West 
to rise no more. 


Wherefore he prays that the petition of 


plaintiff be dismissed, and that he be granted 
a divorce a viuculo matrimontii from plaintiff, 





and that he be restored to all the rights and 
immunities of an unmarried man. 
F. F. Bobbitt, for Defendant. 


LINCOLN CIRCUIT COURT. Ida Savlor, 
Plaintiff, v. (Petition in Equity) Granville 
Saylor, Defendant. 

The plaintiff Ida Saylor states that she and 
the defendant Granville Saylor were married on 
the first day of August, 1904; that before they 
had been married six months she discovered 
that she had made a great mistake in com- 
mitting her happiness upon the ship of matri- 
mony to such a pilot and captain, who had 
not the nautical skill to navigate such waters, 
and soon lost his bearings, and wrecked 
plaintiff’s happiness upon the coast of desola-. 
tion. She states that she is quite young, and 
endowed by nature with an-attractive face 
and the form of Hebe; and the defendant, 
being much plaintiff’s senior, was soon afflicted 
with the Shakespearean green-eyed monster, 
became insanely jealous of her, and though he 
offered her no personal violence, yet by his 
cruel tongue has lacerated her heart and 
wounded her feelings beyond endurance. 
She states that for more than six months he 
has behaved toward her with insane jealousy 
day and night, which has so increased as to 
make it dangerous for her to live with him 
longer. She states that she has left him, and 
now resides separate and apart from him, 
never to return again. She says that it would 
be cruel to ostracize her from society and the 
possible happiness she might find with a more 
congenial mate, after time, the great anodyne, 
shall have cicatrized the ghastly wounds in- 
flicted by defendant. 

By way of a kind of second paragraph of 
rehearsal of defendant’s cruel treatment she 
further says that he selected a gloomy pass in 
the adjacent hills known as Wolf Pass, and 
erected a rude cabin there and took this 
plaintiff to this isolated spot, where in the dead 
waste and middle of the night she is serenaded 
by the dismal hooting of the horned owl, and 
ever and anon the fierce scream of the wild cat 
and the barking of the fox, which digs her den 
in the hills unscared. Wherefore she prays 
for a judgment to release her. 

F. F. Bobbitt, Attorney for Plaintiff. 
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